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Section  9.  No  book  shall,  at  any  time,  be  taken 
from  the  Library  Room  to  any  other  place  than  to 
some  court  room  of  a  Court  of  Record,  State  or  Fed- 
eral, in  the  City  of  San  Francisco,  or  to  the  Chambers 
of  a  Judge  of  such  Court  of  Record,  and  t'nen  only  upon 
the  accountable  receipt  t  f  some  person  entitled  to  the 
use  of  the  Library.  Every  such  book  so  taken  from 
the  Library,  shall  be  returned  on  the  same  day,  and  in 
default  of  such  return  the  party  taking  the  same  shall 
be  suspended  from  all  use  and  privilegos  of  the 
Library  until  the  return  of  the  book  or  full  compensa- 
tion is  made  therefor  to  the  satisfaction  of  the 
Trustees. 

Sec.  11.  No  books  shall  have  the  leaves  folded 
down,  or  be  marked,  dog-eared,  or  otherwise  soiled, 
defaced  or  injured.  A  party  violating  .his  i  rovision, 
shall  be  liable  to  pay  a  sum  not  exceeding  the  value 
of  the  book,  or  to  replace  the  volume  l~y  a  new  one,  at 
the  discretion  of  the  Trustees  or  Executiv  Commit- 
tee, and  shall  be  liable  to  be  suspended  from  all  use 
o.*'  the  Library  till  any  order  of  the  Trustees  or  Execu- 
tive Committee  in  the  premises  shall  be  fully  complied 
with  to  the  satisfaction  of  such  Trustees  or  Executive 
Committee. 
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In  the  District  Court  of  the  United  States  for  the 
District  of  Oregon. 

Be  it  Remembered,  that  on  the  29  day  of  July,  1913, 
there  was  duly  filed  in  the  District  Court  of  the 
United  States  for  the  District  of  Oregon,  a  Bill  of 
Complaint,  in  words  and  figures  as  follows,  to  wit : 

[Bill  of  Complaint.] 

In  the  District  Court  of  the  United  States  of  America, 
in  and  for  the  District  of  Oregon. 

D.  T.  BATEMAN,  R.  R.  KNICKERBOCKER, 
SARAH  FUNGE,  GEORGE  O.  MATSON, 
GUSSIE  R.  SMITH,  WALTER  H.  COHICK, 
P.  J.  WILLIAMS,  W.  H.  IRWIN,  M.  F. 
HOPKINS,  WILLIAM  L.  BUNKER, 
THOMAS  J.  LOWE,  DAISY  D.  GRISS- 
IM,  O.  P.  ROSLAND,  A.  S.  J.  SMITH, 
HARRY  HUFFMAN,  CHARLES  W. 
KNICKERBOCKER,  LEAL  DAVIS,  E.  B. 
FONTAINE,  H.  W.  JACKSON,  CATHER- 
INE E.  DONAVAN,  CLARA  P.  KNICKER- 
BOCKER, W.  J.  O'BRIEN,  J.  O.  WARNER, 
A.  O.  PEGG,  S.  L.  WILEY,  HENRY  S.  LA- 
THROP,  F.  G.  BUSH,  WILLIAM  ROWE, 
A.  S.  KELLY,,  L.  F.  STRUCKMEIER,  WIL- 
LIAM F.  DIXEY,  A.  ALTENBURG,  NINA 
BOUCHER,  M.  J.  GLENNON,  EUGENE 
KNICKERBOCKER,  SAMUEL  F.  GRIS- 
SIM,  BLANCHE  G.  BUCKNER,  IRVINE 
KNICKERBOCKER,    FRED    M.    STERN, 
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COLIN  HILL,  ALBERT  H.  QUICK,  LIS- 
TON  CLARK,  JAMES  L.  BUTTON,  W.  M. 
MORAN,  P.  D.  PARTRIDGE,  AGNES 
HUFFMAN,  H.  C.  HITCHINGS,  AGNES 
DeGRAY,  E.  P.  HICKEN,  W.  G.  CONKLIN, 
MARY  S.  BREWER,  O.  M.  PRICKETT,  H. 

E.  WATSON,  THOMAS  A.  PLACE, 
GEORGE  M.  BRISTOW,  F.  C  WILLSON, 
B.  WATERS,  H.  G.  SPARGAR,  ROBERT  B. 
HILL,  G.  W.  HILL,  K.  C.  HILL,  L.  D.  HILL, 
WILLIAM  P.  HILL,  EMMA  HILL,  H.  J. 
GODFREY,  ALONZA  S.  BREWER,  W.  P. 
HITCHINGS,  W.  A.  ATWOOD,  F.  W. 
HITCHINGS,  HENRY  D.  HALL,  CORA  M. 
PARKER,  F.  L.  LEWIS,  ANNA  L.  STACY, 

F.  H.  PARKER,  J.  B.  BREWER,  JAMES  A. 
COHOE,  F.  A.  De  GRAY,  POLLY  A. 
HITCHINGS,  E.  A.  WAKELEY,  HARRIET 
R.  LEE,  WILLIAM  R.  HARDWICK, 
THOMAS  LANE,  H.  W.  KLOTZ,  GEORGE 
BUTLER,  J.  H.  DALE,  MARGARET  SIM- 
MERS, W.  E.  SIMMERS,  M.  S.  PRICE,  D.  C. 
BERRY,  JAMES  S.  WIGGINS,  THOMAS  R. 
HANCOCK,  M.  J.  GATES,  W.  R.  WOOD- 
WARD, MARY  ORR  MINER,  O.  A. 
HOTCHKISS,  R.  C.  SADLER,  W.  A. 
RICKEY,  FRANK  A.  GIBSON,  ALFRED 
WILLIAMS,  HENRY  BEAL,  C  C  LYON, 
R.  G.  EDWARDS,  REY  MOAD,  WALLACE 
MOAD,  W.  H.  CONE,  C  H,  PARKER,  T. 
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W.  PACK,  MARY  I.  WAKELEY,  C  H. 
COVEY,  JENNIE  A.  EDWARDS,  W.  R. 
JONES,  J.  B.  BAIS,  ELLA  C.  ROLLINS,  A 
voluntary  unincorporated  Association, 

Plaintiffs, 
vs. 
THE  SOUTHERN  OREGON  COMPANY,  a  priv- 
ate corporation, 
THE  STATE  OF  OREGON,  a  political  corporation, 
OSWALD  WEST,  Governor  of  the  State  of  Oregon. 
A.  M.  CRAWFORD,  Attorney  General  of  the  State 
of  Oregon, 

Defendants. 
Your  orators,  the  claimants  herein,  complain  of  de- 
fendants, and  say  unto  your  honors: 

L 
That  said  claimants  are  a  voluntary  unincorporated 
association  and  bring  this  bill  of  complaint  against  the 
defendants  herein,  and  say: 

II. 
That  the  Southern  Oregon  Company  now  is,  and,  at 
all  times  hereinafter  mentioned,  was  a  private  cor- 
poration, duly  incorporated,  organized  and  existing 
under  and  by  virtue  of  the  laws  of  the  State  of  Ore- 
gon, and  was  and  is  a  resident  and  a  citizen  of  said 
state,  with  its  head  office  and  principal  place  of  busi- 
ness  at  North  Bend  and  Empire  City,  Coos  County, 
Oregon. 

That  the  defendant,  the  State  of  Oregon,  is  a  po- 
litical corporation,  and  one  of  the  states  comprising 
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the  United  States  of  America. 

That  defendant,  Oswald  West,  is  the  Governor  of 
the  State  of  Oregon,  and  b}^  virtue  of  his  official  posi- 
tion, is  one  of  the  legal  representatives  of  said  State, 
in  all  matters  connected  with  titles  to  property,  or 
public  matters,  in  which  the  State  of  Oregon  has,  or 
claims  to  have,  any  interest,  or  estate  as  trustee,  or 
otherwise. 

That  defendant,  A.  M.  Crawford,  is  the  Attorney 
General  of  the  State  of  Oregon,  and  its  representative 
in  all  litigated  matters  connected  with  titles  to  prop- 
erty, or  public  matters,  in  which  the  State  of  Oregon 
has,  or  claims  to  have  any  estate  or  interest  as  trustee, 
or  otherwise. 

III. 

That  for  the  purpose  of  constructing  and  maintain- 
ing a  military  wagon  road  between  Coos  Bay  and 
Roseburg,  Oregon,  the  Congress  of  the  United  States 
of  America,  on  or  about  the  3rd  day  of  March,  1869, 
passed  an  Act  entitled:  ''An  Act  Granting  Lands  to 
the  State  of  Oregon  to  Aid  in  the  Construction  of  a 
Military  Wagon  Road  from  the  Navigable  Waters 
of  Coos  Bay  to  Roseburg  in  said  State."  That  said 
Act  did  grant  all  of  said  lands  to  the  State  of  Ore- 
gon, in  trust,  for  the  purpose  therein  set  forth,  and 
said  Act  contained  the  following  proviso  or  quasi 
contract  and  condition  subsequent,  which  was  ac- 
cepted in  all  its  parts  by  the  State  of  Oregon  as  such 
trustee  and  the  Coos  Bay  Wagon  Road  Company: 
''Provided,  further,  that  the  grant  of  lands  hereby  made 
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shall  be  upon  the  condition  that  the  lands  shall  be  sold 
to  any  one  person  only  in  quantities  not  greater  thaw 
one-quarter  section,  and  for  a  price  not  exceeding  Two 
($2.50)  Dollars  and  50/100  per  acre.''  And  a  copy  of 
said  Act  is  hereunto  annexed,  marked  exhibit  "A", 
and  made  a  part  of  this  complaint. 

IV. 

That  on  or  about  the  22nd  day  of  October,  1870, 
the  Legislature  of  the  State  of  Oregon,  pursuant  to 
said  original  Granting  Act  and  in  acceptance  of  the 
subject  matter  thereof,  duly  passed  ''An  act  donating 
certain  lands  to  the  Coos  Bay  Wagon  Road  Com- 
pany," which  said  Act  was  duly  approved  on  said 
date,  and  said  Act  did  pass  along  all  the  interest  of  the 
State  of  Oregon,  as  trustee,  in  said  grant  aforesaid, 
(Subject  to  all  the  restrictions,  limitations  and  condi- 
tions in  said  original  Granting  Act  contained)  in  and 
to  said  granted  lands,  to  the  Coos  Bay  Wagon  Road 
Company,  and  a  copy  of  said  Act  is  hereunto  attached, 
marked  exhibit  ''B",  and  made  a  part  of  this  com- 
plaint. 

V. 

That  the  aforesaid  Act  of  Congress,  exhibit  ''A"^, 
contained  no  provisions  authorizing  the  issuance  of 
patents  for  the  said  lands  so  granted,  for  the  reason 
that  said  Granting  Act  conveyed  such  title  as  Con- 
gress saw  fit  to  grant,  at  that  time,  but  subsequently, 
and  on  or  about  the  18th  day  of  June,  1874,  the  Con- 
gress of  the  United  States  of  America  duly  passed  an 
Act  authorizing  descriptive  patents  to  issue  for  said 
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lands  granted  as  aforesaid  and  other  lands  in  a  similar 
condition,  and  said  Act  was  duly  approved  and  be- 
came a  public  law  and  contained  the  following-  limi- 
tation and  proviso:  "Provided  that  this  shall  not  be 
construed  to  revive  any  land  grant  already  expired,  nor 
to  create  any  new  rights  of  any  kind,  except  to  provide 
for  issuing  patents  for  lands  to  zvhich  the  State  is  al- 
ready entitled/'  That  a  copy  of  said  Act,  authorizing 
descriptive  and  limited  patents  for  said  lands  to  issue, 
is  hereunto  attached,  marked  exhibit  ''C  and  made 

a  part  of  this  complaint. 

VI. 

That  the  said  Coos  Bay  Wagon  Road  Company 
was,  at  all  times  mentioned  herein,  a  private  corpora- 
tion, duly  incorporated,  organized  and  existing  under 
and  by  virtue  of  the  laws  of  the  State  of  Oregon,  but  is 
now,  and  has  been  for  a  long  time,  duly  dissolved  by 
proclamation  of  the  Governor  of  the  State  of  Oregon, 
for  non-compliance  with  the  various  statutes  of  said 
state  affecting  the  life  of  private  corporations. 

That  said  Coos  Bay  Wagon  Road  Company,  dur- 
ing its  existence  as  a  corporation,  by  virtue  of  the 
Act  of  the  Oregon  Legislature,  exhibit  "B"  was  the 
primary  beneficiary,  or  first  cestui  que  trust  of  the 
State  of  Oregon,  as  to  all  of  said  lands  included  with- 
in the  terms  of  said  grant,  to  use  and  dispose  of  the 
same  according  to  the  terms  of  said  original  Grant- 
ing Act,  and  the  Act  of  the  Legislature  of  the  State 

of  Oregon,  and  not  otherwise. 

VIL 
That  after  the  approval  of  said  Act  of  the  Legisla- 
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ture  of  the  State  of  Oregon,  on  October  22,  1870,  the 
said  Coos  Bay  Wagon  Road  Company,  as  primary 
beneficiary  of  said  trust,  as  aforesaid,  assumed  to,  and 
thereafter  did,  in  the  manner  hereinafter  set  forth,  and 
not  otherwise,  exercise  and  enjoy  the  several  rights, 
privileges  and  benefits  of  the  aforesaid  Acts  of  Con- 
gress, and  the  aforesaid  Act  of  the  Legislature  of  the 
State  of  Oregon,  and  did  expressly  submit  and  assent 
to  all  of  the  terms  and  conditions  in  said  Act  of  Con- 
gress contained,  up  to  certain  dates,  hereinafter  set 
forth,  when  it  unlawfully,  and  fraudulently  violated 
all  the  terms,  restrictions,  limitations,  and  conditions 
of  the  same. 

VIII. 

That  during  the  years  1873,  1874  and  1876,  said 
Coos  Bay  Wagon  Road  Company  did  apply  for  pat- 
ents to  the  Department  of  the  Interior  of  the  United 
States,  for  all  the  lands  claimed  by  said  Coos  Bay 
Wagon  Road  Company,  under  the  aforesaid  Acts  of 
Congress,  and  the  Legislature  of  the  State  of  Ore- 
gon, and  thereafter  the  United  States  of  America  did 
issue  and  deliver  to  the  said  Coos  Bay  Wagon  Road 
Company,  the  qualified  and  restricted  patents  of  the 
United  States,  for  all  the  lands  granted  by  the  said 
Act  of  Congress  approved  March  3,  1869,  and 
marked  exhibit  ''A"  in  this  case.  That  the  serial  num- 
ber of  said  qualified  and  descriptive  patents,  the  dates 
thereof,  and  the  quantity  of  land  embraced  therein,  re- 
spectively, are  as  follows,  to-wit: 
Patent  No.  1,  dated  February  12,  1875, 

embracing    42,496.93  acres 
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Patent  No.  2,  dated  March  18,  1876, 

embracing   1,080       acres 

Patent  No.  3,  dated  November  8,  1876, 

embracing   61,111.53  acres 

Patent  No.  4,  dated  February  17,  1877, 

embracing    431.65  acres 

The  lands  patented  as  aforesaid  ag- 
gregate   105,120.1 1  acres 

and  said  patents  did  recognize,    and    refer    to     said 
Granting  Acts  of  Congress,  and  the  whole  thereof. 

IX. 
That  in  violation  of  the  aforesaid  restrictions,  con- 
ditions, and  limitations  against  the  disposition  and 
sale  of  the  aforesaid  granted  lands,  in  large  tracts,  the 
said  Coos  Bay  Wagon  Road  Company,  wrongfully 
and  unlawfully  attempted  to  transfer  a  portion  of  said 
land,  in  fee  simple,  to  one  John  Miller,  alias  Ambrose 
Woodroof,  on  the  31st  day  of  May,  1875,  and  on  or 
about  said  date  the  said  Coos  Bay  Wagon  Road  Com- 
pany, did  execute  and  deliver  to  said  John  Miller  alias 
Ambrose  Woodroof,  a  void  deed  of  conveyance,  pur- 
porting to  convey  to  said  John  Miller  alias  Ambrose 
Woodroof,  all  the  aforesaid  granted  lands  embraced 
in  said  Patent  No.  1,  excepting  such  portions  thereof 
as  had  been  sold  and  conveyed  to  other  parties,  and 
the  land  embraced  in  said  deed  of  conveyance  aggre- 
gated 35,533  and  59/100  acres. 

That  in  further  violation  of  said  Granting  Act  the 
said  Coos  Bay  Wagon  Road  Company  did  unlawfully 
and  fraudulently  execute  and   deliver  to   said  John 
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Miller,  alias  Ambrose  Woodroof,  a  certain  deed  of 
conveyance,  dated  the  31st  day  of  May,  1875,  pur- 
porting to  convey  unto  the  said  John  Miller,  alias 
Ambrose  Woodroof,  the  aforesaid  Government  wagon 
road,  in  aid  of  the  construction  of  which  the  said  orig- 
inal Granting  Act  was  enacted. 

X. 

That  in  both  of  the  transactions  mentioned,  as  to 
the  said  John  Miller,  Alias  Ambrose  Woodroof,  he 
had  no  actual  interest,  or  estate  therein,  but,  on  the 
contrary,  was  acting  solely  as  the  agent,  and  for  the 
benefit  of  one  Collis  P.  Huntington,  one  Charles 
Crocker,  one  Leland  Stanford,  and  one  Mark  Hop- 
kins, and  said  last  named  parties  were  the  actual  par- 
ties in  interest,  as  purchasers  under  said  deeds  of  con- 
veyance, wrongfully,  and  unlawfully  executed,  and 
delivered  by  said  Coos  Bay  Wagon  Road  Company, 
to  said  John  Miller,  alias  Ambrose  Woodroof,  as 
aforesaid. 

That  pursuant  to  these  unlawful  acts,  and  to  fur- 
ther carry  out  the  secret  agreement,  and  understand- 
ing, had  and  made  between  said  John  Miller,  alias 
Ambrose  Woodroof,  Collis  P.  Huntington,  Charles 
Crocker,  Leland  Stanford  and  Mark  Hopkins,  two 
certain  instruments  in  writing,  to-wit:  Two  deeds  of 
conveyance,  by  the  terms  of  one  of  w^hich  said  John 
Miller,  alias  Ambrose  Woodroof,  did,  pursuant  to  the 
aforesaid  secret  agreement,  attempt  to  convey  to  Col 
lis  P.  Huntington,  Charles  Crocker,  Leland  Stanford, 
and  Mark  Hopkins,  the  aforesaid  Government  Wagon 
Road,  and  by  the  terms  of  the  other  deed  of  convey- 
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ance,  said  John  Miller,  alias  Ambrose  Woodroof,  did, 
pursuant  to  the  aforesaid  secret  agreement,  attempt  to 
convey  to  said  Collis  P.  Huntington,  Charles  Crocker, 
Leland  Stanford,  and  Mark  Hopkins,  all  the  aforesaid 
lapds  attempted  to  have  been  conveyed  to  said  John 
Miller,  alias  Ambrose  Woodroof,  by  said  Coos  Bay 
Wagon  Road  Company,  in  violation  of  the  terms  of 
the  original  Granting  Acts. 

That  thereafter,  and  on  or  about  the  27th  day  of 
March,  1882,  a  certain  deed  of  conveyance  was  ex- 
ecuted, and  delivered,  to  said  Charles  Crocker,  by 
said  Collis  P.  Huntington,  and  Elizabeth  Hunting- 
ton, his  wife,  and  Mary  Frances  Sherwood  Hopkins, 
as  the  sole  heir  of  said  Mark  Plopkins,  then  deceased, 
purporting  to  convey,  and  vest  in  said  Charles  Crock- 
er, a  full  legal  title  to  all  the  lands  conveyed,  as  afore- 
said, by  the  Coos  Bay  Wagon  Road  Company,  to  the 
said  John  Miller,  alias  Ambrose  Woodroof,  and  by  the 
said  John  Miller,  alias  Ambrose  Woodroof,  to  the  said 
Collis  P.  Pluntington,  Charles  Crocker,  Leland  Stan- 
ford, and  Mark  Hopkins. 

XL 

That  on  or  about  the  20th  day  of  December,  1883, 
said  Charles  Crocker,  and  Mary  A.  Crocker,  did  ex- 
ecute, and  deliver  to  one  William  H.  Besse,  a  certain 
deed  of  conveyance  purporting  to  convey  unto  the 
said  William  H.  Besse,  all  of  the  said  Wagon  Road 
lands,  held  by  said  Charles  Crocker,  as  grantee, 
as  aforesaid,  and  on  or  about  the  29th  day  of  De- 
cember, 1883,  the  said  William  H.  Besse,  and  Harriet 
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C.  Besse,  his  wife,  executed  and  delivered  to  one  Rus- 
sell Gray,  a  certain  deed  of  conveyance,  purporting 
to  convey  unto  the  said  Russell  Gray,  all  of  said  lands 
conveyed,  as  aforesaid,  unto  said  William  H.  Besse, 
by  said  Charles  Crocker,  and  Mary  A.  Crocker,  his 
wife. 

That  on  or  about  the  5th  day  of  January,  1884,  the 
said  Russell  Gray,  did  execute,  and  deliver  to  the  Ore- 
gon Southern  Improvement  Company,  a  corporation 
organized  for  the  purpose  of  purchasing  said  land,  a 
deed  of  conveyance,  purporting  to  convey  unto  the 
said  Oregon  Southern  Improvement  Company,  all  of 
the  lands  conveyed  by  said  William  H.  Besse  and 
Harriet  C.  Besse,  his  wife,  to  said  Russell  Gray,  as 
aforesaid. 

XII. 

That  again,  and  on  or  about  the  7th  day  of  Janu- 
ary, 1884,  in  violation  of  the  terms,  provisions,  limi- 
tations, restrictions,  and  conditions  of  said  Act  of 
Congress,  and  of  the  Legislature  of  the  State  of  Ore- 
gon, the  said  Coos  Bay  Wagon  Road  Company,  did 
wrongfully,  and  unlawfully,  execute  and  deliver  to  the 
aforesaid  William  H.  Besse,  a  deed  of  conveyance, 
attempting  to  convey  unto  the  said  William  H.  Besse, 
all  of  the  lands  embraced  in  said  Patents  numbered 
respectively  2,  3  and  4,  then  remaining  unsold,  ag- 
gregating 61,143.37  acres. 

That  on  or  about  the  4th  day  of  June,  1884,  the 
said  William  H.  Besse,  and  Harriet  C.  Besse,  his  wife, 
did  execute,  and  deliver,  unto  the  said  Oregon  South- 
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ern  Improvement  Company,  a  certain  deed  of  con- 
veyance, purporting  to  convey  to  the  said  Oregon 
Southern  Improvement  Company,  all  of  the  said  lands 
conveyed  to  said  William  H.  Besse,  by  said  Coos  Bay 
Wagon  Road  Company  as  aforesaid. 

That  in  each  and  all  of  the  transactions  herein  men- 
tioned as  to  them  or  either  of  them,  the  said  William 
H.  Besse,  and  Russell  Gray,  acted  respectively  as  the 
agents,  and  on  behalf  of  said  Oregon  Southern  Im- 
provement Company,  and  not  otherwise. 

XIII, 

That  on  or  about  the  first  day  of  January,  1884, 
with  full  knowledge  of,  and  in  absolute  violation,  and 
disregard  of  the  aforesaid  terms,  provisions,  and  con- 
ditions of  said  Act  of  Congress,  approved  March  3, 
1869,  marked  exhibit  "A"  and  "B"  and  the  Act  of  the 
Legislature  of  the  State  of  Oregon,  in  this  complaint, 
the  said  Oregon  Southern  Improvement  Company, 
did,  without  having  any  estate  in  any  of  said  lands, 
execute,  and  deliver  to  the  Boston  Safe  Deposit  and 
Trust  Company,  (  corporation  then  existing  under 
the  laws  of  the  State  of  Massachusetts)  a  certain 
fraudulent  and  nugatory  deed  of  trust,  or  mortgage, 
purporting  to  convey  and  mortgage  unto  said  Boston 
Safe  Deposit  and  Trust  Company,  all  real  and  per- 
sonal property  then  owped,  or  thereafter  to  be  ac- 
quired by  said  Oregon  Southern  Improvement  Com- 
pany, including  the  lands  unlawfully  conveyed  from  the 
Coos  Bay  Wagon  Road  Company,  by  mesne  con- 
veyances, to  said  Oregon     Southern     Improvement 
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Company,  as  hereinbefore  set  forth,  to  secure  the 
payment  of  certain  bonds,  to  be  thereafter  issued  by 
said  Oregon  Southern  Improvement  Company,  and 
which  said  deed  of  trust  or  mortgage,  as  to  the  grant- 
ed lands,  was  executed  and  deHvered  in  disregard  and 
violation  of  the  aforesaid  terms,  provisions  and  con- 
ditions of  said  Act  of  Congress,  and  the  Legislature 
of  the  State  of  Oregon,  and  said  Oregon  Southern 
Improvement  Company  did,  attempt  to,  in  terms,  au- 
thorize and  empower  the  said  Boston  Safe  Deposit 
and  Trust  Company,  and  its  successors  in  the  afore 
said  trust,  in  case  of  default  in  the  payment  of  said 
bonds,  purported  to  be  secured  as  aforesaid,  to  sell, 
and  cause  to  be  sold,  all  the  lands  conveyed  to  said 
Oregon  Southern  Improvement  Company,  as  herein- 
before set  forth,  in  one  parcel,  or  in  any  quantity,  or 
quantities,  and  for  the  highest  price  obtainable,  in  dis- 
regard of  the  conditions,  and  restrictions  contained  in 
the  aforesaid  Act  of  Congress,  and  said  Act  of  the 
Legislature  of  the  State  of  Oregon. 

That  thereafter  and  on  or  before  the  1st  day  of 
May,  1885,  and  with  like  purpose,  intent,  and  legal 
effect,  the  said  Oregon  Southern  Improvement  Com- 
pany, did  execute,  and  deliver  to  said  Boston  Safe  De- 
posit and  Trust  Company,  a  further  instrument  in 
writing,  of  like  tenor,  and  effect,  as  said  trust  deed 
last  mentioned  and  described,  being  supplemental 
thereto. 

XIV, 

Thereafter,  and  on  or  about  the  9th  day  of  Novem- 
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ber,  1886,  the  said  Boston  Safe  Deposit  and  Trust 
Company,  was  succeeded  by  one  William  J.  Rotch, 
and  one  Edward  D.  Mandell,  as  trustees,  under  said 
deeds  of  trust,  or  miortgages,  respectively. 

Thereafter,  and  on  or  about  the  28th  day  of  De- 
cember, 1886,  the  said  William  D.  Rotch  and  Edward 
D.  Mandell,  as  trustees,  as  aforesaid,  collusively  in- 
stituted a  certain  suit  in  the  Circuit  Court  of  the  Unit- 
ed States,  for  the  District  of  Oregon,  against  the  Ore- 
gon Southern  Improvement  Company,  to  foreclose 
said  mortgages  or  deeds  of  trust,  said  suit  being  iden- 
tified in  the  records  and  files  of  said  Court  as  No. 
1344;  and  thereupon,  and  thereafter,  such  proceed- 
ings were  had  therein  that  on  the  11th  day  of  April, 
1887,  it  was  decreed  by  said  Court  that  said  mort- 
gages or  trust  deeds  be  foreclosed,  and  that  the  said 
Oregon  Southern  Improvement  Company  do,  within 
ten  days  from  the  date  of  said  decree,  pay  to  said  Wil- 
liam J.  Rotch  and  Edward  D.  Mandell,  the  sum  of 
$1,516,666.66,  with  interest  thereon  at  the  rate  of  6 
per  cent  per  annum,  from  the  date  of  said  decree,  until 
paid,  together  with  the  costs  and  disbursements  of 
said  suit,  and  that  in  default  thereof,  one  of  the  Mas- 
ters of  said  Court,  to-wit:  George  H.  Durham,  pro- 
ceeded to  sell,  in  manner  and  form,  as  upon  an  exe- 
cution issued  upon  a  judgment  at  law,  all  the  right, 
title  and  interest  which  the  said  Oregon  Southern 
Improvement  Company  had  at  the  date  of  the  execu 
tion  of  said  decree,  in  or  to  certain  property  in  said 
decree    particularly    described,    including   all    of    the 
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lands  conveyed  to  said  Oregon  Southern  Improve- 
ment Company,  from  the  Coos  Bay  Wagon  Road 
Company,  as  hereinbefore  set  forth. 

Thereafter  and  on  the  23rd  day  of  June,  A.  D.  1887, 
at  Empire  City,  in  said  Coos  County,  State  of  Ore 
gon,  pursuant  to  the  premises,  said  George  H.  Dur- 
ham, as  Master  of  said  Court,  as  aforesaid,  did  sell  to 
said  William  J.  Rotch,  and  one  William  W.  Crapo, 
all  of  the  property,  real,  personal  and  mixed,  of  said 
Oregon  Southern  Improvement  Company,  including 
its  right,  title  and  interst  in  and  to  said  lands  con- 
veyed to  said  Oregon  Southern  Improvement  Com- 
pany, by  the  Coos  Bay  Wagon  Road  Company,  as 
hereinbefore  set  forth,  and  the  price  purported  to  have 
been  paid  by  said  purchasers  for  said  property  was 
the  sum  of  $120,000.00. 

Thereafter,  and  on  or  about  the  16th  day  of  No- 
vember, A.  D.  1887,  the  said  George  H.  Durham,  as 
Master  of  said  Court,  as  aforesaid,  did  execute,  and 
deliver  to  said  William  J.  Rotch,  and  William  W. 
Crapo,  a  certain  instrument  in  writing,  to-wit :  a  Mas- 
ter's Deed  of  Conveyance,  purporting  to  convey  to 
said  William  J.  Rotch,  and  William  W.  Crapo,  pur- 
suant to  said  sale,  all  the  right,  title  and  interest  that 
the  said  Oregon  Southern  Improvement  Company, 
title  and  interest  that  the  said  Oregon  Southern  Im- 
provement Company,  had  at  the  date  of  said  deeds  of 
trust,  or  mortgages  respectively,  in  and  to  the  lands 
conveyed  to  said  Oregon  Southern  Improvement 
Company,  as  hereinbefore  set  forth. 
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On  or  about  the  14th  day  of  December,  A.  D.  1887, 
the  said  WiUiam  J.  Rotch  and  Clara  M.  Rotch,  his 
wife,  and  said  William  W.  Crapo,  and  Sarah  T.  Crapo, 
his  wife,  did,  for  a  nominal  consideration,  execute,  and 
deHver  to  the  defendant  Southern  Oregon  Company, 
all  of  the  property  purported  to  be  conveyed  to  said 
William  J.  Rotch,  and  said  William  W.  Crapo,  by  said 
George  H.  Durham,  as  Master  of  said  Court  aforesaid. 

XV. 

In  all  of  the  transactions  hereinbefore  set  forth,  as 
to  them,  or  either  of  them,  the  said  William  J.  Rotch, 
Edward  D.  Mandell,  and  William  W.  Crapo,  acted  as 
confederates,  and  as  the  agents  and  for  the  benefit  of 
said  Oregon  Southern  Improvement  Company,  and 
Southern  Oregon  Company,  and  the  officers,  stock- 
holders and  owners  thereof. 

That  said  defendant  Southern  Oregon  Company, 
was  organized  by  the  officers,  stock-holders  and  own- 
ers of  said  Oregon  Southern  Improvement  Company, 
and  was  in  truth  and  in  fact,  but  a  re-organization  of 
said  last  named  corporation,  and  the  stock-holders  of 
the  defendant  Oregon  Southern  Company,  were  iden- 
tical with  the  former  stock-holders  of  said  Oregon 
Southern  Improvement  Company,  and  their  respec- 
tive interests  in  said  defendant  Southern  Oregon 
Company,  were  proportionately  identical  with  their 
former  respective  interests  in  said  Oregon  Southern 
Improvement  Company. 

That  the  aforesaid  deeds  of  trust,  or  mortgages,  ex- 
ecuted, and  delivered,  to  said  Boston  Safe  Deposit  and 
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Trust  Company,  were  executed,  and  delivered  for  the 
benefit  and  use  of  the  officers,  stockholders,  and  own- 
ers of  said  Oregon  Southern  Improvement  Company, 
and  the  alleged  indebtedness  secured  by  said  mort- 
gages or  trust  deeds  was  fictitious,  feigned  and  un- 
true, and  represented  the  interests  of  the  stockhold- 
ers, or  certain  thereof,  of  said  Oregon  Southern  Im- 
provement Company,  and  said  mortgages  executed 
and  delivered  to  said  Boston  Safe  Deposit  and  Trust 
Company,  as  aforesaid,  were  executed,  delivered,  and 
foreclosed,  and  caused  to  be  executed,  delivered,  and 
foreclosed  by  the  officers,  stockholders,  and  owners 
of  said  Oregon  Southern  Improvement  Company, 
with  the  intent,  and  in  the  hope,  that  by  the  aforesaid 
foreclosure  sale,  the  aforesaid  restrictions  upon  the 
sale  and  disposition  of  said  granted  lands  might  be 
evaded  and  defeated,  and  that  the  aforesaid  condi- 
tional estate  and  trust  created  bv  said  Act  of  Con- 
gress,  approved  March  3,  A.  D.  1869,  might  be  con- 
verted into  an  vtnconditional  estate,  for  the  use  and 
l)enefit  of  the  said  officers,  stockholders  and  owners 
of  said  Oregon  Southern  Improvement  Company. 

That  none  of  said  alleged  bonds  purported  to  have 
been  secured  by  the  aforesaid  deeds  of  trust,  or  mort- 
gages, were  held,  or  owned,  by  others  than  the  said 
officers,  stockholders  and  owners  of  the  Oregon 
Southern  Improvement  Company. 

That  the  aforesaid  alleged  price,  purported  to  have 
been  paid  at  said  foreclosure  sale,  (except  such  part 
thereof  as  was  necessary  to  defray  the  expenses  and 
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costs  of  said  judicial  proceedings)  were  in  fact  paid, 
if  at  all,  by  the  aforesaid  officers,  stockholders  and 
owners  of  the  said  Oregon  Southern  Improvement 
Company,  unto  themselves,  and  constituted  a  mere 
nominal  transaction,  designed  and  executed  by  the 
parties  thereto  for  the  purpose  hereinbefore  men- 
tioned. For  the  reasons  hereinbefore  set  forth,  the 
execution,  delivery,  and  foreclosure  of  said  deeds  of 
trust  and  mortgages,  and  the  aforesaid  foreclosure 
sale  thereunder,  involved  no  actual  change  of  inter- 
est whatsoever  in  the  ownership  of  said  lands,  or  any 
part  thereof,  but  said  acts  were  all  done  by  and  be- 
tween the  parties  thereto,  for  the  purpose  of  fraudu- 
lently perfecting  the  title  to  said  granted  lands  to 
themselves,  by  and  through  the  medium  of  defendant 
corporation,  the  Southern  Oregon  Company. 

XVI. 
That  of  all  said  lands  so  granted  by  said  Act  of 
Congress,  and  the  Legislature  of  the  State  of  Oregon, 
are  situated  in  one  of  the  most  wealthy  sections  of  the 
State  of  Oregon,  and  constitute  or  make  a  strip  or 
tract  of  land  approximately  twelve  miles  wide,  ex- 
tending from  Coos  Bay  to  Roseburg,  Oregon,  and 
the  defendant,  Southern  Oregon  Company,  now,  by 
virtue  of  all  of  said  fraudulent  acts,  hereinbefore 
stated,  wrongfully,  unlawfully,  and  fraudulently  as- 
serts, and  assumes  to  exercise  and  enjoy,  an  uncondi- 
tional estate  in  fee  simple,  in  and  to  all  of  said  lands 
so  granted,  as  aforesaid,  including  the  lands  involved 
in  this  suit,  notwithstanding     that     said     defendant, 
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Southern  Oregon  Company,  and  each  and  all  of  its 
predecessors  in  interest,  had  a  full  and  complete 
knowledge  of  all  the  conditions,  and  restrictions,  af- 
fecting said  lands,  and  of  the  title  to  said  lands,  and 
all  of  said  parties,  and  each  of  them,  knew  of  each, 
and  all  of  the  fraudulent  transactions  affecting  said 
lands  that  had  theretofore  transpired,  as  is  hereinbe- 
fore set  forth  and  stated. 

XVII 

That  the  defendant,  the  State  of  Oregon,  by  virtue 
of  accepting  said  grant  of  lands  from  the  United 
States  of  America,  as  is  hereinbefore  set  forth,  and 
stated,  became,  and  now  is,  a  co-trustee  with  defend- 
ant. Southern  Oregon  Company,  of  all  of  said  lands, 
and  by  reason  of  the  acceptance  of  said  express  trust, 
and  its  implied  copartnership  with  the  Southern  Ore- 
gon Company,  has  waived  its  immunity  from  suit  or 
action  in  the  duly  constituted  courts  of  the  United 
States  of  America;  and  by  reason  of  its  interest  and 
estate  in  said  lands  has  diverted  itself,  so  far  as  con- 
cerns transactions  immediately  connected  with  said 
trust  property,  of  its  sovereign  character,  and  is  sub- 
ject to  the  jurisdiction  of  this  court,  in  all  things  per- 
taining thereto,  or  in  anywise  connected  with  syid 
granted  lands. 

That  the  true  title  to  all  of  said  granted  lands  is 
now  in  the  State  of  Oregon,  except  such  fraudulent 
and  pretentious,  right  as  defendant,  Southern  Oregon 
Company,  at  this  time,  wrongfully,  unlawfully,  and 
fraudulently  holds,  as  an   involuntary   trustee,  of  a 
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constructive  trust,  as  stated  in  this  complaint;  and 
the  United  States  of  America  has  never  by  public  act, 
or  otherwise,  directly  or  indirectly,  revoked  or  abro- 
gated said  express  trust,  as  to  the  State  of  Oregon, 
-and  the  State  of  Oregon  has  never  renounced  said 
trust  or  denied  it,  and  said  trust  remains,  and  now^  is, 
in  full  force  and  effect,  and  is  in  the  same  legal  posi- 
tion or  situation,  as  to  title,  as  it  w^as  on  the  3rd  day  of 
March,  1869,  upon  which  date  said  lands  v/ere  grant- 
ed as  heretofore  stated. 

That  defendant.  Southern  Oregon  Company,  has 
been  duly  tendered  the  sum  of  tw^o  dollars  and  fifty 
cents  per  acre,  for  all  their  interest  in  the  lands  in- 
volved in  this  suit,  and  a  demand  has  been  duly  made 
for  a  conveyance  of  all  their  interest  in  and  to  said 
lands  to  complainants  herein,  and  an  offer  has  been 
duly  made  to  reimburse  it  for  all  taxes  and  paid  on 
said  lands,  but  said  defendant  has,  at  all  times,  refused 
to  accept  said  purchase  price,  and  to  deliver  a  deed,  or 
recognize  said  offer  in  any  way,  manner,  shape  or 
form,  or  to  do  anything  whatsoever  in  the  premises, 
except  to  fraudulently  hold  said  lands  unto  them- 
selves, as  stated  in  this  complaint,  and  any  and  all 
tenders  of  money,  or  demands  for  deeds,  have  been, 
and  still  are  contemptuously  refused,  but  said  de- 
mand and  tender  is  renewed,  and  again  made  and  of- 
fered in  this  complaint,  for  said  lands,  and  payment 
will  be  made  when  a  decree  is  rendered  in  the  prem- 
ises as  prescribed  by  law. 

That  defendant,  the  State  of  Oregon,  has  hereto- 
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fore  permitted  said  defendant,  Southern  Oregon  Com- 
pany, and  its  predecessors  in  interest,  to  hold  and 
possess  these  lands  in  the  manner  set  forth  in  this 
complaint,  and  has  heretofore  failed,  neglected  and 
refused  to  proceed  against  the  conspirators  who  con- 
trol defendant,  the  Southern  Oregon  Company,  to 
wrest  the  lands  described  in  this  complaint  from  said 
corrupt  defendant,  and  for  that  reason  the  State  of 
Oregon  is  made  a  party  defendant  in  this  suit,  not 
against  it  in  its  sovereign  capacity,  but  as  a  co-trustee 
with  defendant.  Southern  Oregon  Company;  and  with 
the  sole  object  of  affecting  the  trust  property  involved, 
and  with  no  intent  to  involve  any  other  matter  or 
thing,  whatsoever,  belonging  to  or  controlled  by  de- 
fendant, State  of  Oregon. 

XVIII. 

That  by  virtue  of  the  matters  and  things  in  this 
bill  of  complaint  set  forth  and  stated,  the  defendant. 
Southern  Oregon  Company,  is  an  involuntary  trustee 
of  all  the  lands  involved  in  this  suit,  and  said  lands 
fraudulently  acquired,  as  stated  in  this  complaint,  by 
the  defendant  Southern  Oregon  Company,  constitute 
and  are  held  as  a  constructive  trust,  by  said  defend- 
ant, with  no  title  or  estate  in  or  to  the  same,  in  said 
defendant,  Southern  Oregon  Company,  whatsoever, 
except  such  title  as  it  has  acquired  by  fraud  as  herein 
stated. 

XIX. 

Your  orators  further  say,  in  anticipation,  that 
neither  the  Statute  of  Limitations,  nor  the  analogous 
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doctrine  of  laches  apply  in  this  case,  for  the  reason 
that  the  defendant,  Southern  Oregon  Company,  is 
fraudulently  holding  said  lands  involved  in  this  suit 
in  subordination  to  the  paramount  title  of  the  defend- 
ant. State  of  Oregon ;  and  by  reason  of  all  matters  and 
things  in  this  bill  of  complaint  set  forth  and  stated, 
neither  the  Statute  of  Limitations,  nor  laches,  can  be 
invoked  by  defendant,  Southern  Oregon  Company, 
for  that;  its  fraudulent  title,  and  the  fraudulent  title  of 
all  its  predecessors,  in  interest,  w^ere  not  exclusive  of 
any  higher  right,  but  always  w^as,  and  now  is,  sub- 
ject to  the  superior,  right,  title,  interest,  and  estate  of 
the  said  defendant.  State  of  Oregon,  and  of  your  ora- 
tors herein  who  are  beneficiaries  in  said  grant  by  vir- 
tue of  the  terms  of  said  express  trust  in  the  State  of 
Oregon,  as  is  evidenced  by  exhibits  ''A"  and  "B"  here- 
unto attached,  and  made  a  part  of  this  complaint,  to 
which  reference  is  hereby  made. 

XX. 
That  vour  orators  further  sav  and  show  unto  your 
honors,  that  by  virtue  of  their  applications  for  said 
lands,  as  is  more  particularly  set  forth  and  stated  in 
this  complaint,  they  are,  in  relation  to  said  trust,  in 
privity  with  the  State  of  Oregon,  trustee  of  all  of  said 
lands  involved  in  this  suit,  and  that  the  defendant, 
Southern  Oregon  Company,  and  all  its  predecessors 
in  interest,  did,  by  virtue  of  each,  and  all  the  acts  set 
forth  in  this  bill  of  complaint,  directly  and  indirectly 
accept,  and  assent  to  all  the  terms,  restrictions,  limi- 
tations and  conditions  contained  in  said  Act  of  the 
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Legislature  of  the  State  of  Oregon  approved  on  or 
about  the  22nd  day  of  October,  1870,  which  is  marked 
exhibit  '*B"  and  made  a  part  of  this  bill  of  complaint, 
and  said  defendant  Southern  Oregon  Company  and 
its  predecessors  in  interest  did  accept  and  assent  to 
the  tenor,  effect,  restrictions  and  limitations  of  the 
Acts  of  Congress,  marked  exhibts  '*A"  and  "C  and 
made  a  part  of  this  complaint,  and  did  particularly 
assent  to  and  accept  that  proviso  or  restriction  in  the 
public  law  which  reads  as  follows:  Provided,  that  this 
shall  not  be  construed  to  revive  any  land  grant  already 
expired,  nor  to  create  any  nezv  rights  of  any  kind  except 
to  provide  for  issuing  patents  for  lands  to  zvhich  the 
State  is  already  titled,  and  by  said  acts  on  the  part  of 
said  defendant,  Southern  Oregon  Company,  and  all 
its  predecessors  in  interest,  it  did  recognize,  have  full 
knowledge  of,  and  accept  and  assent  to  all  of  said 
Granting  Acts,  which  were  and  now  are  public  laws, 
and  did  admit  their  full  force  and  effect,  and  your 
orators  insist  and  submit  that  the  defendant,  South- 
ern Oregon  Company,  and  the  State  of  Oregon  are 
bound  by  the  terms,  conditions,  restrictions,  and  limi- 
tations, in  said  express  trust  contained,  and  defendant. 
Southern  Oregon  Company,  is  estopped  in  equity  and 
good  conscience  to  claim  any  interest,  estate  or  title  of 
any  nature  whatsoever  against  complainants,  in  or 
to  any  of  said  lands  involved  in  this  suit,  by  virtue  of 
said  acts  hereinbefore,  and  hereinafter  set  forth  and 
stated  and  by  virtue  of  the  tenor  and  effect  of  the 
government  patents,  and  the  contents  of  the  same. 
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XXI. 

That  prior  to  the  commencement  of  this  suit  a  de- 
mand has  been  duly  made  on  the  defendant,  Southern 
Oregon  Company,  and  the  defendant,  State  of  Ore- 
gon, for  a  deed  to  the  lands  hereinafter  set  forth  and 
described,  by  the  respective  plaintiffs  herein,  and  that 
said  plaintiffs  have  also  duly  tendered  to  the  defend- 
ant. Southern  Oregon  Company,  the  sum  of  $2.50  per 
acre,  as  required  by  statute,  for  defendants  interest 
(not  admitting  that  they  have  any  estate)  in  said 
lands,  and  that  by  virtue  of  said  demand  and  tender, 
plaintiffs  are  entitled  to  a  deed,  or  a  decree  quieting 
title,  as  the  case  may  be,  for  said  lands,  to  the  re- 
spective parties  hereinafter  set  forth,  to-wit: 
D.  T.  BATEMAN 

The  Southwest  quarter    (S.    W.     %)     of    Section 
Twenty-five  (25)  ;  Township  Twenty-six  (26)  South; 
Range  Twelve  (12)  West,  Willamette  Meridian. 
R.  R.  KNICKERBOCKER 

The  Southeast  quarter  (S.  E.  %)  of  Section  Nine- 
teen    (19);    Township    Twenty-seven     (27)    South; 
Range  Twelve  (12)  West,  Willamette  Meridian. 
SARAH  FUNGE 

The  Southwest  quarter  (S.  W.  %)  oi  Section  One 
(1) ;  Township  Twenty-seven     (27)     South;     Range 
Twelve  (12)  West,  Willamette  Meridian. 
GEORGE  O.  MATSON 

The  Northwest  quarter  (N.  W.  }i)  of  Section  One 
(1)  ;  Township  Twenty-eight  (28)  South,  Range  Nine 
(9)  West,  Willamette  Meridian. 
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GUSSIE  R.  SMITH 

The  Northeast  quarter  (N.  'E.  y!^)  oi  Section  Thir- 
teen   (13);   Township    Twenty-seven     (27)     South, 
Range  Twelve  (12)  West,  Willamette  Meridian. 
WALTER  H.  COHICK 

The  Southwest  quarter  (S.  W.  %)  oi  Section  Nine 
(9) ;  Township  Twenty-seven     (27)     South,     Range 
Twelve  (12)  West,  Willamette  Meridian. 
r.  J.  WILLIAMS 

The  Northwest  quarter  (N.  W.  %)  of  Section  Nine- 
teen (19);  Township     Twenty-seven     (27)     South, 
Range  Twelve  (12)  West,  Willamette  Meridian. 
W.  H.  IRWIN 

The  Southeast  quarter  (S.  E.  34)  Section  Twenty- 
five  (25);  Township  Twenty-six  (26)  South,  Range 
Twelve  (12)  West,  Willamette  Meridian. 
M.  F.  HOPKINS 

The  Northwest  quarter  (N.  W.    J4)     of     Section 
Twenty-seven    (27) ;   Township   Twenty-seven    (27) 
South,  Range  Twelve  (12)  West,  Willamette  Merid- 
ian. 
WILLIAM  L.  BUNKER 

The  Southwest  quarter    (S.    W.     %)     of    Section 
Twenty-seven  (27) ;  Township     Twenty-seven    (27) 
South,  Range  Twelve  (12)  West,  Willamette  Merid- 
ian. 
THOAIAS  J.  LOWE 

The  Southeast  qiiarter  (S.  K.  %)  oi  Section  Eleven 
(11);  Township  Twenty-seven  (27)  South,  Range 
Twelve  (12)  West,  Willamette  Meridian. 
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DAISY  D,  GRISSIM 

The  Southwest  quarter  (S.  W.  %)  oi  Section  Nine- 
teen  (19);  Township     Twenty-seven     (27)     South, 
Range  Twelve  (12)  West,  Wilamette  Meridian. 
O.  P.  ROSLAND 

The  Northeast  quarter  (N.  E.  j^)  of  Section  One 
(1) ;  Township  Twenty-seven     (27)     South,     Range 
Twelve  (12)  West,  Willamette  Meridian. 
A.  S.  J.  SMITH 

The  Southeast  quarter  (S.  E.  %)  of  Section  Seven- 
teen   (17);    Township    Twenty-seven     (27)     South, 
Range  Twelve  (12)  West,  Willamette  Meridian. 
HARRY  HUFFMAN 

The  Southeast  quarter  (S.  E.  54)  of  Section  Twen- 
ty-nine  (29) ;  Township  Twenty-seven    (27)   South, 
Range  Eleven  (11)  West,  Willamette  Meridian. 
CHARLES  W.  KNICKERBOCKER 

The  Southwest  quarter  (S.  W.  Ya)  oi  Section  Five 
(5) ;  Township  Twenty-seven     (27)     South,     Range 
Eleven  (11)  West,  Willamette  Meridian. 
LEAL  DAVIS 

The  Northwest  quarter  (N.  W.  }i)  oi  Section  Thir- 
teen    (13);    Township    Twenty-eight     (28)    South, 
Range  Nine  (9)  West,  Willamette  Meridian. 
E.  B.  FONTAINE 

The  Northeast  quarter  (N.  E.  %)  of  Section  Eleven 
(11);  Township  Twenty-seven    (27)    South,    Range 
Twelve  (12)  West,  Willamette  Meridian. 
H.  W.  JACKSON 

The  Northwest  quarter  (N.  W.  %)  oi  Section  One 
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(1) ;  Township  Twenty-seven     (27)     South,     Range 
Twelve  (12)  West,  Willamette  Meridian. 
CATHERINE  E.  DONA  VAN 

The  Northwest  quarter  (N.  W.  >i)  of  Section  Sev- 
enteen (17);  Township  Twenty-seven     (27)     South 
Range  Eleven  (11)  West,  Willamette  Meridian. 
CLARA  P.  KNICKERBOCKER 

The  Southwest  quarter  (S.  W.  %)  oi  Section  Sev- 
enteen   (17);  Township   Twenty-seven    (27)    South, 
Range  Twelve  (12)  West,  Willamette  Meridian. 
W.  J.  O^BRIEN 

The  Southeast  quarter  (S.  E.  %)  of  Section  Seven 
(7) ;  Township  Twenty-seven     (27)     South,     Range 
Twelve  (12)  West,  Willamette  Meridian. 
J.  O.  WARNER 

The  Northeast  quarter  (N.  E.  )4)  of  Section  Seven 
(7) ;  Township  Twenty-seven     (27)     South,     Range 
Twelve  (12)  West,  Willamette  Meridian. 
A.  O.  PEGG 

The  Southeast  quarter  (S.  E.  ^)  of  Section  Eleven 
(11);     Township     Twenty-eight  (28)  South,  Range 
Eleven  (11)  West,  Willamette  Meridian. 
S.  L.  WILEY 

The  Southwest  quarter  (S.  W.  ^)  of  Section  Nine 
(9) ;  Township  Twenty-seven     (27)     South,     Range 
Eleven  (11)  West,  Willamette  Meridian. 
HENRY  S.  LATHROP 

The  Northwest  quarter  (N.  W.  %)  oi  Section 
Twenty-nine  (29)  ;Township  Twenty-seven  (27) 
South,  Range  Eleven  (11)  West,  Willamette  Merid- 
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ian. 

F.  G.  BUSH 

The  Southeast  quarter  (S.  E.  ^)  of  Section  Fif- 
teen (15)  Township  Twenty-eight  (28)  South,  Range 
Nine  (9)  West,  Willamette  Meridian. 

WILLIAM  ROWE 

The  Northwest  quarter  (N.  W.  ^)  of  Section  Nine 
(9) ;  Township  Twenty-seven  (27)  South,  Range 
Eleven  (11)  West,  Willamette  Meridian. 

A.  S.  KELLY 

The  Southwest  quarter  (S.  W.  }i)  oi  Section  Nine 
(9)  ;  Township  Twenty-nine  (29)  South,  Range  Nine 
(9)  West,  Willamette  Meridian. 

L.  F.  STRUCKMEIER 

The  Northeast  quarter  (N.  E.  ^)  of  Section  Thir- 
teen (13);  Township  Twenty-seven  (27)  South, 
Range  Thirteen  (13)  West,  Willamette  Meridian. 

WILLIAM  F.  DIXEY 

The  Southwest  quarter  (S.  W.  %)  oi  Section  Nine 
(9) ;  Township  Twenty-eight     (28)     South,     Range 
Twelve  (12)  West,  Willamette  Meridian. 
A.  ALTENBURG 

The  North  half  (N.  3^)  of  the  Northwest  quarter 
(N.  W.  >4)  and  Southwest  quarter  (S.  W.  %)  oi  the 
Northwest  quarter  (N.  W.  ^)  and  Northwest  quar- 
ter (N.  W.  %)  oi  the  Southwest  quarter  (S.  W.  }i) 
of  Section  Eleven  (11) ;  Township  Twenty-eight  (2S) 
South,  Range  Twelve  (12)  West,  Willamette  Merid- 
ian. 
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NINA  BOUCHER 

The  Northeast  quarter  (N.  E.  >:i)  of  Section  Thir- 
ty-Three {ZZ)  ;  Township  Twenty-seven  (27)  South, 
Range  Twelve  (12)  West,  Willamette  Meridian. 
M.  J.  GLENNON 

The  Northwest  quarter  (N.  W.  Ya)  oi  Section  Nine 
(9) ;  Township  Twenty-eight     (28)     South,     Range 
Twelve  (12)  West,  Willamette  Meridian. 
EUGENE  KNICKERBOCKER 

The  Northwest  quarter  (N.  W.  ^)  of  Section  Thir- 
ty-three  {2)?i)   Township  Twenty-seven    (27)    South, 
Range  Twelve  (12)  West,  Willamette  Meridian. 
SAMUEL  F.  GRISSIM 

The  Northeast  quarter  (N.  E.  ^)  of  Section  One 
(1) ;  Township  Twenty-eight  (28)  South,  Range  Nine 
(9)  West,  Willamette  Meridian. 
BLANCHE  G.  BUNKER 

The  Southeast  quarter  (S.  E.  %)  of  Section  Nine 
(9) ;  Township  Twenty-eight     (28)     South,     Range 
Twelve  (12)  West,  Willamette  Meridian. 
IRVING  KNICKERBOCKER 

The  Southwest  quarter  (S.  W.  ^. )  of  Section  Thir- 
ty-three {Z2i) ;  Township  Twenty-seven   (27)   South, 
Range  Twelve  (12)  West,  Willamette  Meridian. 
FRED  M.  STERN 

The  Northwest  quarter  (N.  W.  ^)  of  Section  Sev- 
enteen (17)  ;  Township  Twenty-seven     (27)     South, 
Range  Twelve  (12)  West,  Willamette  Meridian. 
COLIN  HILL 

The  Southwest  quarter  (S.  W.  %)  of  Section  Elev- 
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en  (11);  Township  Twenty-seven  (27)  South,  Range 
Twelve  (12)  West,  Willamette  Meridian. 
ALBERT  QUICK 

The  Northeast  quarter  (N.  E.  ^)  of  Section  Three 
(3) ;  Township  Twenty-eight     (28)     South,     Range 
Twelve  (12)  West,  Willamette  Meridian. 
LISTON  CLARK 

The  Southeast  quarter  (S.  E.  ^)  of  Section  Thirty- 
five  (35);  Township  Twenty-six  (26)  South,  Range 
Twelve  (12)  West,  Willamette  Meridian. 
JAMES  L.  BUTTON 

The  Northeast  quarter  (N.  E.  ^)  of  Section  Thir- 
teen    (13);    Township    Twenty-eight     (28)     South, 
Range  Nine  (9)  West,  Willamette  Meridian. 
W.  M.  MORAN 

The  Southeast  quarter  (S.  E.  ^4)  o^  Section  One 
(1) ;  Township  Twenty-seven     (27)     South,     Range 
Twelve  (12)  West,  Willamette  Meridian. 
P.  D.  PARTRIDGE 

The  Northeast  quarter  (N.  E.  %)  of  Section  Nine 
(9) ;  Township  Twenty-seven     (27)     South,     Range 
Twelve  (12)  West,  Willamette  Meridian. 
AGNES  HUFFMAN 

The  Northeast  quarter  (N.  E.  34)  of  Section  Seven- 
teen  (17);  Township     Twenty-seven     (27)     South, 
Range  Twelve  (12)  West,  Willamette  Meridian. 
H.  C  HITCHINGS 

The  Northeast  quarter  (N.  E.  J4)  o^  Section  Thir- 
ty-five (35);  Township  Twenty-seven  (27)  South, 
Range  Thirteen  (13)  West,  Willamette  Meridian. 
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AGNES  DE  CRAY 

The  South  half  (S.  yi)  of  the  Northeast  quarter  (N. 
E.  }i)  and  North  half  (N.  >4)  of  the  Northwest  quar- 
ter (N.  W.  Ya)  oi  Section  Twenty-seven,  Township 
Twenty-seven  (27)  South,  Range  Thirteen  (13)  West 
Willamette  Meridian. 
E.  P.  HICKEN 

The  Northeast  quarter  (N.  E.  ^4)  of  Section  Nine 
(9) ;  Township  Twenty-eight     (28)     South,     Range 
Eleven  (11)  West,  Willamette  Meridian. 
W.  G.  CONKLIN 

The  Southeast  quarter  (S.  E.  ^)  of  Section  Thir- 
ty-three {Z2>)  ;  Township  Twenty-seven  (27)  South, 
Range  Twelve  (12)  West,  Willamette  Meridian. 
MARY  S.  BREWER 

The  Northwest  quarter  (N.  W.  %)  oi  Section  Thir- 
ty-five    (35) ;    Township    Twenty-six     (26)     South, 
Range  Twelve  (12)  West,  Willamette  Meridian. 
O.  M.  PRICKETT 

The  Northwest  quarter  (N.  W.  %)  oi  Section  Elev- 
en (11);  Township  Twenty-seven  (27)  South,  Range 
Twelve  (12)  West,  Willamette  Meridian. 
H.  E.  WATSON 

The  Northeast  quarter  (N.  K.  %)  oi  Section  Seven- 
teen  (17);  Township     Twenty-eight     (28)     South, 
Range  Twelve  (12)  West,  Willamette  Meridian. 
THOMAS  A.  PLACE 

The  Northwest  quarter  (N.  W.  %)  oi  Section  Nine 
(9) ;  Township  Twenty-seven  (27)  South,  Range 
Twelve  (12)  West,  Willamette  Meridian. 
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GEORGE  M.  BRISTOW 

The  Southeast  quarter  (S.  E.  34)  of  Section  Three 
(3) ;  Township  Twenty-eight  (28)  South,  Range 
Twelve  (12)  West,  Willamette  Meridian. 

F.  C.  WILLSON 

The  Northwest  quarter  (N.  W.  )4)  of  Section 
Twenty-seven  (27) ;  Township  Twenty-seven  (27) 
South,  Range  Twelve  (12)  West,  Willamette  Merid- 
ian. 

B.  WATERS 

The  South  half  (S.  ^)  of  the  Southeast  quarter  (S. 
E.  %)  and  the  Northwest  quarter  (N.  W.  34)  of  the 
Southeast  quarter  (S.  E.  ^)  and  the  Northeast  quar- 
ter (N.  E.  34)  of  the  Southwest  quarter  (S.  W.  %)  of 
Section  Eleven  (11);  Township  Twenty-eight  (28) 
South,  Range  Twelve  (12)  West,  Willamette  Merid- 
ian. 

H.  G.  SPARGAR 

The  Northwest  quarter  (N.  W.  Ya)  oi  Section  Thir- 
ty-one (31) ;  Township  Twenty-seven  (27)  South, 
Range  Eleven  (11)  West,  Wilamette  Meridian. 

ROBERT  B.  HILL 

The  Northeast  quarter  (N.  E.  34)  o^  Section  Nine- 
teen (19);  Township  Twenty-seven  (27)  South, 
Range  Twelve  (12)  West,  Willamette  Meridian. 

C.  W.  HILL 

The  Northwest  quarter  (N.  W.  34)  of  Section  Sev- 
enteen (17) ;  Township  Twenty-eight  (28)  South, 
Range  Twelve  (12)  West,  Willamette  Meridian. 
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K.  C  HILL 

The  Northeast  quarter  (N.  E.  ^)  of  Section  Seven 
(7) ;  Township  Twenty-seven     (27)     South,     Range 
Eleven  (11)  West,  Willamette  Meridian. 
L.  D.  HILL 

The  Southeast  quarter  (S.  K.  %)  oi  Section  Seven 
(7) ;  Township  Twenty-seven     (27)     South,     Range 
Eleven  (11)  West,  Willamette  Meridian. 
WILLIAM  P.  HILL 

The  Southwest  quarter  (S.  W.  %.)  oi  Section  Seven 
(7) ;  Township  Twenty-seven     (27)     South,     Range 
Eleven  (11)  West,  Willamette  Meridian. 
EMMA  HILL 

The  Northwest  quarter  (N.  W.  /i)  oi  Section  Sev- 
en (7) ;  Township  Twenty-seven  (27)  South,  Range 
Eleven  (11)  West,  Willamette  Meridian. 
H.  J.  GODFREY 

The  Southeast  quarter  (S.  E.  ^)  of  Section  Twen- 
ty-seven (27) ;  Township  Twenty-seven  (27)  South, 
Range  Thirteen  (13)  West,  Willamette  Meridian. 
ALONZA  S.  BREWER 

The  Southeast  quarter  (S.  E.  ^)  of  Section  Eleven 
(11);  Township  Twenty-seven     (27)   South,   Range 
Thirteen  (13)  West,  Willamette  Meridian. 
W.  P.  HITCHINGS 

The  Northwest  quarter  (N.  W.  %)  oi  Section  Fif- 
teen    (15);    Township    Twenty-eight     (28)     South, 
Range  Twelve  (12)  West,  Willamette  Meridian. 
W.  A.  ATWOOD 

The  Southeast  quarter  (S.  E.  j4)  o^  Section  Five 
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(5) ;  Township  Twenty-seven     (27)     South,     Range 
Eleven  (11)  West,  Willamette  Meridian. 
F.  W.  HITCHINGS 

The  Northeast  quarter  (N.  E.  34)  of  Section  Nine- 
teen  (19);  Township     Twenty-seven     (27)     South, 
Range  Eleven  (11)  West,  Willamette  Meridian. 
HENRY  D.  HALL 

The  Southwest  quarter  (S.  W.  }i)  oi  Section  Thir- 
ty-five  (35);  Township     Twenty-six     (26)     South, 
Range  Twelve  (12)  West,  Willamette  Meridian. 
CORA  M.  PARKER 

The  Northeast  quarter  (N.  E.  J4)  of  Section  Thir- 
ty-five  (35);  Township     Twenty-six     (26)     South, 
Range  Twelve  (12)  West,  Willamette  Meridian. 
F.  L.  LEWIS 

The  Northeast  quarter  (N.  K.  %)  oi  Section  Twen- 
ty-five (25)  ;  Township  Twenty-seven     (27)     South, 
Range  Thirteen  (13)  West,  Willamette  Meridian. 
ANNA  L.  STACY 

The  Northeast  quarter  (N.  E.  %)  of  Section  Sev- 
enteen (17)  ;  Township  Twenty-seven     (27)     South, 
Range  Twelve  (12)  West,  Willamette  Meridian. 
F.  H.  PARKER 

The  North  half  (N.  5^)  of  the  Southeast  quarter  (S. 
E.  54)  ^^^  the  Southwest  quarter  (S.  W.  %)  oi  the 
Southeast  quarter  (S.  K.  }i)  oi  Section  Twenty-five 
(25) ;  Township  Twenty-seven  (27)  South,  Range 
Thirteen  (13)  West,  Willamette  Meridian. 
J.  B.  BREWER 

The  Northwest  quarter  (N.  W.  34)  of  Section  Thir- 
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teen   (13);  Township     Twenty-seven     (27)     South, 
Range  Thirteen  (13)  West,  Willamette  Meridian. 
JAMES  A.  COHOE 

The  Northeast  quarter  (N.  E.  }i)  oi  Section  Nine 
(9) ;  Township  Twenty-eight     (28)     South,     Range 
Twelve  (12)  West,  Willamette  Meridian. 
F.  A.  DeCRAY 

The  Southeast  quarter  (S.  E.  %)  oi  Section  Sev- 
enteen (17)  ;  Township  Twenty-eight     (28)     South, 
Range  Twelve  (12)  West,  Willamette  Meridian. 
POLLY  A.  HITCHINGS 

The  Northeast  quarter  (N.  E.  %)  of  Section  Twen- 
ty-five    (25);    Township    Twenty-six     (26)     South, 
Range  Twelve  (12)  West,  Willamette  Meridian. 
E.  A.  WAKELEY 

The  Northwest  quarter  (N.  W.  }i)  oi  Section  Fif- 
teen  (15);  Township     Twenty-eight      (28)     South, 
Range  Nine  (9)  West,  Willamette  Meridian. 
HARRIET  R.  LEE 

The  Southwest  quarter  (S.  W.  /4)  of  Section  Seven 
(7) ;  Township  Twenty-seven     (27)     South,     Range 
Twelve  (12)  West,  Willamette  Meridian. 
WILLIAM  R.  HARDWICK 

The  Southeast  quarter  (S.  E.  j4)  of  Section  Sev- 
enteen (17) ;  Township  Twenty-seven     (27)     South, 
Range  Eleven  (11)  West,  Willamette  Meridian. 
THOMAS  LANE 

The  West  half  (W.  >4)  of  the  Northeast  quarter 
(N.  E.  %)  and  the  Southeast  quarter  (S.  E.  %)  of 
the  Northeast  quarter  (N.  E.  j4)  ^nd  the  Northeast 
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quarter  (N.  E.  ^)  of  the  Southeast  quarter  (S.  E. 
J4)  of  Section  Eleven  (11);  Township  Twenty-eight 
(28),  Range  Twelve  (12)  West,  Willamette  Meridian. 
H.  W.  KLOTZ 

The  Southeast  quarter  (S.  E.  J4)  of  Section  Five 
(5);   Township   Twenty-eight    (28)    South,      Range 
Twelve  (12)  West,  Willamette  Meridian. 
GEORGE  BUTLER 

The  Southwest  quarter  (S.  W.  34)  of  Section  Sev- 
enteen (17);  Township  Twenty-seven     (27)     South, 
Range  Eleven  (11)  West,  Willamette  Meridian. 
J.  H.  DALE 

The  Southwest  quarter  (S.  W.  %)  oi  Section  Thir- 
teen  (13) ;  Township     Twenty-seven     (27)     South, 
Range  Thirteen  (13)  West,  Willamette  Meridian. 
MARGARET  SIMMERS 

The  Southeast  quarter  (S.  E.  %)  of  Section  Five 
(5);  Township  Twenty-seven     (27)     South,     Range 
Twelve  (12)  West,  Willamette  Meridian. 
W.  E.  SIMMERS 

The  Northeast  quarter  (N.  E.  %)  of  Section  Five 
(5) ;  Township  Twenty-seven     (27)     South,     Range 
Twelve  (12)  West,  Willamette  Meridian. 
M.  S.  PRICE 

The  Southwest  quarter  (S.  W.  34)  of  Section  Three 
(3) ;  Township  Twenty-eight     (28)     South,    Range 
Twelve  (12)  West,  Willamette  Meridian. 
D.  C.  BERRY 

The  Northwest  quarter     (N.  W.  34)     of     Section 
Twenty-nine   (29) ;  Township     Twenty-seven     (27) 
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South,  Range  Eleven  (11)  West,  Willamette  Merid- 
ian. 
JAMES  S.  WIGGINS 

The  Northwest     quarter   (N.  W.  >4)   of  Section 
Twenty-five  (25) ;  Township  Twenty-six  (26)  South, 
Range  Twelve  (12)  West,  Willamette  Meridian. 
THOMAS  R.  HANCOCK 

The  Northwest     quarter     (N.  \\[.  y^)  oi  Section 
Three  (3);  Township     Twenty-eight     (28)     South, 
Range  Twelve  (12)  West,  Willamette  Meridian. 
M.  J.  GATES 

The  Northeast  quarter  (N.  E.  %)  of  Section  Sev- 
enteen (17);  Township  Twenty-seven     (27)     South, 
Range  Eleven  (11)  West,  Willamette  Meridian. 
W.  R.  WOODWARD 

The  Northwest  quarter  (N.  W.  ^)     of     Section 
Twenty-five  (25);     Township     Twenty-seven     (27) 
South,  Range  Thirteen  (13)  West,  Willamette  Me- 
ridian. 
MARY  ORR  MINER 

The  Southwest  quarter  (S.  W.  %)  oi  Section 
Twenty-five  (25);  Township  Twenty-seven  (27) 
South,  Range  Thirteen  (13)  West,  Willamette  Me- 
ridian. 

O.  A.  HOTCHKISS 

The  Northeast  quarter  (N.  E.  %)  of  Section  Five 
(5) ;  Township  Twenty-seven     (27)     South,     Range 
Eleven  (11)  West,  Willamette  Meridian. 
R.  C.  SADLER 

The  Northeast  quarter  (N.  E.  ^)  of  Section  Nine- 
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teen     (19);    Township   Twenty-seven     (27)    South, 
Range  Eleven  (11)  West,  Willamette  Meridian. 
W.  A.  RICKEY 

The  Southwest  quarter  (S.  W.  J4)  of  Section  Three 
(3) ;  Township  Twenty-eight     (28)     South,     Range 
Twelve  (12)  West,  Willamette  Meridian. 
FRANK  A.  GIBSON 

The  Northwest  quarter  (N.  W.  Ya)  oi  Section  Nine- 
teen  (19);  Township     Twenty-seven     (27)     South, 
Range  Eleven  (11)  West,  Willamette  Meridian. 
HENRY  BEAL 

The  Southeast  quarter  (S.  E.  >^)  of  Section  Nine- 
teen  (19) ;  Township     Twenty-seven     (27)     South, 
Range  Eleven  (11)  West,  Willamette  Meridian. 
C  C.  LYON 

The  Northeast  quarter  (N.  E.  >4)  of  Section  Three 
(3) ;  Township  Twenty-seven     (27)     South,     Range 
Twelve  (12)  West,  Willamette  Meridian. 
R.  G.  EDWARDS 

The  Southwest  quarter  (S.  W.  ^)  of  Section  Twen- 
ty-nine (29)  ;  Township  Twenty-seven   (27) ;  Range 
Eleven  (11)  West,  Willamette  Meridian. 
REY  MOAD 

The  Southeast  quarter  (S.  E.  ><^)  of  Section  Thir- 
ty-one (31);  Township  Twenty-seven     (27)     South, 
Range  Eleven  (11)  West,  Willamette  Meridian. 
WALLACE  E.  MOAD 

The  Northwest  quarter  (N.  W.  J4)  of  Section  Thir- 
teen (13);  Township  Twertty-six  (26)  South,  Range 
Twelve  (12)  West,  Willamette  Meridian. 
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W.  H.  CONE 

The  Northwest  quarter  (N.  W.  >4)  o^  Section  Five 
(5) ;  Township  Twenty-seven     (27)     South,     Range 
Eleven  (11)  West,  Willamette  Meridian. 
C.  H.  PARKER 

The  Souhteast  quarter  (S.  E.  34)  of  Section  Nine 
(9) ;  Township  Twenty-seven     (27)     South,     Range 
Twelve  (12)  West,  Willamette  Meridian. 
T.  W.  PACK 

The  Northeast  quarter  (N.  E.  34)  of  Section  Thir- 
ty-three {^2>)\  Township  Twenty-five     (25)     South, 
Range  Twelve  (12)  West,  Willamette  Meridian. 
MARY  WAKELEY 

The  Southwest  quarter  (S.  W.  34)  of  Section  Thir- 
ty-three  {2>2>)\  Township  Twenty-five   (25),   Range 
Twelve  (12)  West,  Willamette  Meridian. 
C.  H,  COVEY 

The  Southwest  quarter  (S.  W.  K)  of  Section  Sev- 
enteen (17);  Township  Twenty-eight     (28)     South, 
Range  Twelve  (12)  West,  Willamette  Meridian. 
JENNIE  A.  EDWARDS 

The  Southwest  quarter  (S.  W.  34)  of  Section  Nine- 
teen  (19);  Township     Twenty-seven     (27)     South, 
Range  Eleven  (11)  West,  Willamette  Meridian. 
W.  R.  JONES 

The  Southwest  quarter  (S.  W.  34)  of  Section  Elev- 
en (11);  Township  Twenty-eight  (28)  South,  Range 
Eleven  (11)  West,  Willamette  Meridian. 
J.  B.  BAIS 

Northwest  quarter  (N.  W.  ]/[)  Section  Seven  (7); 
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Township  Twenty-seven  (27)  South,  Range  Twelve 
(12)  West,  Willamette  Meridian. 
ELLA  C  ROLLINS 

Southeast  quarter  (S.  E.  %)  of  Section  Twenty- 
seven  (27) ;  Township  Twenty-seven  (27)  South, 
Range  Twelve  (12)  West,  Willamette  Meridian. 

XXIL 

That  heretofore,  and  on  or  about  the  day 

of  1908,  the  United  States  of 

America  brought  suit  against  the  Southern  Oregon 
Company,  for  the  District  of  Oregon,  to  forfeit  to  the 
Government  of  the  United  States  of  America,  all  of 
the  granted  lands  herein  described,  now  held  by  the 
defendant  Southern  Oregon  Company,  including  the 
lands  involved  in  this  suit.  That  said  suit  so  brought 
by  the  United  States  of  America,  was  based  upon  a 
joint  resolution  of  Congress,  approved  April  30,  A.  D., 
1908,  a  copy  of  which  said  joint  resolution  is  hereunto 
attached,  marked  Exhibit  "D"  and  made  a  part  of  this 
complaint,  but  your  orators  submit  that  said  joint 
resolution  did  not  revoke,  in  any  way,  manner,  shape 
or  form,  or  affect  the  rights  of  the  State  of  Oregon, 
in  and  to  the  lands  involved  in  this  suit,  or  any  other 
lands  within  said  Coos  Bay  Wagon  Road  Grant,  and 
said  joint  resolution  is  ineffectual,  for  all  purposes,  to 
defeat  the  rights  of  the  State  of  Oregon,  as  such  trus- 
tee in  any  and  all  of  said  lands.  That  your  orators 
are  informed  and  believe  and  therefore  allege  that 
subsequent  to  bringing  said  suit  the  Department  of 
Justice  of  the  United  States  of  America  has  permitted 
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the  Southern  Oregon  Company  to  log  off  portions 
of  said  lands  and  appropriate  the  proceeds  to  its  own 
use.     That  defendant,   Southern   Oregon   Company, 
has  been  and  is,  by  and  through  certain  parties  by  the 
name  of  Aason  and  one  Herbert  Armstrong  continu- 
ing to  log  off  and  strip  portions  of  said  granted  lands, 
and  said  Southern  Oregon  Company  will  continue  to 
fraudulently  log  off  and  strip  said  lands  and  appro- 
priate the  proceeds  from  the  sale  of  said  timber  to  its 
own  use  and  benefit  to  the  irreparable  injury  of  your 
orators,  and  the  State  of  Oregon,  unless  a  receiver 
is  appointed  to  take  charge  of  said  property,  or  an 
injunction  is  issued  out  of  this  court  to  prevent  the 
continuance  of  this  fraud.     That  the  said  John  Doe 
Aason  and  Richard  Roe  Aason,  whose  true  names  are 
unknown  to  your  orators,  are  insolvent  and  unable  to 
respond  in  damages,  and  are  but  hired  servants,  con- 
federates or  dummies  of  defendant.  Southern  Oregon 
Company,  through  whom  said  timber  is  so  removed 
for  the  benefit  of  defendant.  Southern  Oregon  Com- 
pany, and  the  said  Southern  Oregon  Company  is  re- 
ceiving the  sum  of  $2.00  per  thousand  feet  for  all  of 
said  timber  so  removed  through  said  John  Doe  Aason 
and   Richard  Roe  Aason,  and  your  orators  and  all 
others  interested,  are  wholly  without  relief  unless  said 
defendant.   Southern   Oregon    Company,   and  all   its 
dummies,  confederates,  agents,     servants,    attorneys 
and  representatives  are  restrained     from    despoiling 
and  logging  off  the  granted  lands  aforesaid,  in  which 
the  lands  involved  in  this  suit  are  included,  as  herein- 
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before  stated  in  this  complaint. 

That  the  said  John  Doe  Aason  and  Richard  Roe 
Aason  as  confederates  of  the  Southern  Oregon  Com- 
pany have  been  operating  on  this  land,  as  aforesaid, 
for  about  the  period  of  three  years,  and  have,  with  the 
knowledge  of  the  Department  of  Justice  of  the  United 
States  of  America,  despolied  and  wrongfully  appro- 
priated to  themselves,  for  the  benefit  of  the  South- 
ern Oregon  Company,  large  quantities  of  timber,  and 
that  it  would  be  a  vain  and  useless  act  to  attempt  to 
obtain  an  accounting  of  any  nature  whatsoever  from 
either  defendant,  Southern  Oregon  Company,  or  John 
Doe  Aason  and  Richard  Roe  Aason,  the  dummies  and 
confederates  of  said  Southern  Oregon  Company,  and 
that  a  receiver  is  necessary  for  and  on  account  of  said 
misappropriation  of  the  proceeds  from  the  sale  of  tim- 
ber, to  investigate  and  render  a  true  account  of  all 
moneys  received  from  the  sale  of  said  timber,  by  the 
Southern  Oregon  Company,  and  to  turn  the  same  into 
this  court  to  abide  its  decision,  as  to  the  true  owner- 
ship of  said  money,  whatever  the  amount  may  be,  and 
which  said  amount  is  wholly  unknown  to  your  ora- 
tors. 

XXIII. 

Complainants  further  say  and  show  unto  your  hon- 
ors that  they  are  without  any  plain,  speedy  or  ade- 
quate remedy  at  law,  and  bring  this  suit  in  equity  to 
avoid  a  multiplicity  of  ineffectual  actions  at  law 
against  said  defendant,  Southern  Oregon  Company, 
which  said  actions  at  law,  if  so  brought,  would  be  ut- 
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terly  worthless  and  of  no  effect,  and  would  constitute 
vain  and  useless  efforts  on  complainants'  part  to  ob- 
tain redress.  That  each  and  all  of  the  acts  com- 
plained of  in  this  complaint  are  contrary  to  equity  and 
good  conscience,  and  tend  to  the  manifest  injury  of 
complainants. 

That  the  value  of  each  individual  claim  of  one  hun- 
dred and  sixty  acres  of  land,  involved  in  this  suit,  and 
claimed  by  the  respective  claimants  herein,  is  over  the 
sum  of  two  thousand  dollars,  exclusive  of  interest  and 
costs. 

That  a  federal  question  is  independently  raised  by 
this  Bill  of  Complaint,  requiring  a  construction  and 
interpretation  of  said  federal  statutes,  herein  referred 
to. 

Your  orators  further  say  unto  your  honors,  that  in 
consideration  of  the  premises  hereinbefore  stated,  and 
inasmuch  as  complainants  are  entirely  remedyless  in 
the  premises,  according  to  the  strict  rules  of  the  com- 
mon law,  and  can  only  have  relief  in  a  court  of  equity 
where  such  matters  are  properly  cognizable  and  re- 
lievable,  and  to  obtain  a  discovery,  and  to  the  end 
therefor,  that  said  defendant,  may,  if  they  can,  show 
why  your  orators  cannot  have  the  relief  hereby 
prayed,  and  may,  (answer  under  oath  being  specially 
waived),  acording  to  the  best  and  utmost  of  their  re- 
spective knowledge,  information,  and  belief,  full,  true 
and  perfect  answer  make  to  all  of  the  allegations  in 
this  Bill  of  Complaint,  set  forth  and  stated. 

WHEREFORE:     First:    Complainants  pray  that 
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this  court  interpret  and  construe  the  Act  of  Congress, 
referred  to  in  this  Complaint,  and  approved  March  3, 
1869,  and  all  acts  supplementary  thereto,  and  the  Act 
of  the  Oregon  Legislature,  accepting  the  trust  con- 
veyed to  the  State  of  Oregon  by  virtue  of  said  Act. 

Second:  That  this  court  finally  and  for  all  pur- 
poses wind  up  and  settle  the  trust  described  in  this 
complaint;  fully  ascertaining  and  definitely  settling 
and  adjusting  the  rights  of  all  parties  interested  there- 
in. 

Third:  That  an  injunction  issue  out  of  this  court 
interdicting  any  further  depredations  upon  the  prop- 
erty involved  in  this  suit. 

Fourth:  That  a  receiver  be  appointed  to  take 
charge  of,  and  investigate  all  logging  operations  car- 
ried on  by  John  Doe  and  Richard  Roe  Aason,  as  con- 
federates, or  otherwise,  of  defendant,  Southern  Ore- 
gon Company,  and  to  collect  and  account  for  all  mon- 
eys unlawfully  and  wrongfully  obtained  by  defendant. 
Southern  Oregon  Company,  from  timber  logged  off 
from  any  lands  involved  in  this  suit,  and  appropriated 
to  themselves,  or  any  other  party  in  collusion  with  the 
defendant.  Southern  Oregon  Company. 

Fifth :  That  a  decree  be  duly  made  and  entered,  re- 
quiring defendant.  Southern  Oregon  Company,  to 
quit  claim,  or  release  all  its  right,  title,  interest  and 
estate  of  every  nature  whatsoever,  in  and  to  the  lands 
involved  in  this  suit,  to  the  respective  claimants  there- 
of, as  set  forth  in  this  Bill,,  and  as  their  interests  may 
appear  at  the  final  determination  of  this  suit. 
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Sixth:  That  if  the  said  defendant,  Southern  Ore- 
gon Company,  fail,  neglect,  or  refuse  to  promptly 
obey  the  decree  of  this  court,  so  made,  that  the  de- 
cree of  this  court  stand  as  a  conveyance  of  said  lands 
to  the  party  entitled  thereto,  and  be,  in  effect,  and  to 
all  intents  and  purposes,  legal  and  equitable,  a  com- 
plete conveyance  of  all  the  Southern  Oregon  Com- 
pany's title  or  claim  of  title  in  and  to  said  lands,  and 
to  have  this  further  effect:  to  absolutely  and  forever 
bar  said  defendant  of  any  estate  in  and  to  any  prop- 
erty included  in  the  decree  of  this  court,  and  that 
plaintiffs  have  all  further  rights  and  remedies  under 
rule  (8)  of  this  court. 

Seventh:  That  when  a  final  decree  is  entered  in 
this  suit,  that  the  temporary  injunction  prayed  for 
herein  be  made  permanent. 

Eighth :  That  the  receiver  appointed  in  this  case  be 
given  powder  subject  to  confirmation  by  this  court,  to 
acquire  possession  of,  to  handle  and  dispose  of  the 
entire  land  grant,  known  as  the  Coos  Bay  Wagon 
Road  Grant,  now  held  by  defendant.  Southern  Oregon 
Company,  and  that  such  receiver  be  authorized  by  de- 
cree of  this  court  to  make  such  conveyance  of  said 
lands  as  the  court  shall  direct  to  the  parties  entitled 
thereto,  and  that  the  trust  now  reposed  and  being  in 
the  State  of  Oregon,  be  duly  administered  by  this 
court  and  finally  wound  up  and  adjusted  in  the  man- 
ner provided  by  law. 

Ninth:  That  Complainants  have  such  other  and 
further  relief  as  to  this  court  may     seem     equitable. 
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meet,  and  just  in  the  premises. 

Tenth:  That  Complainants  have  judgment  for 
their  costs  and  disbursements  in  this  suit. 

May  it  please  your  honors  to  grant  unto  Complain- 
ants the  Writ  of  Subpoena  of  the  United  States  of 
America,  directed  to  the  Southern  Oregon  Company, 
Oswald  West  and  A.  M.  Crawford,  commanding  them 
on  a  certain  day  and  under  a  certain  penalty,  to  be 
and  appear  in  this  court,  then  and  there  to  answer  the 
premises,  and  to  stand  to  and  abide  by,  such  order 
and  decree  as  may  be  made  against  them,  and  your 
complainants  will  ever  pray. 

T.  S.  MINOT, 
Solicitors  for  Complainants. 

UNITED  STATES  OF  AMERICA,  District  of  Ore- 
gon, 
County  of  Multnomah, — ss. 

I,  T.  S.  Minot,  being  first  duly  sworn,  on  my  own 
behalf  and  on  behalf  of  the  other  complainants  in  the 
above  entitled  suit,  depose  and  say :  That  I  am  the  at- 
torney for  said  Complainants;  that  I  have  read  the 
foregoing  Bill  of  Complaint  and  know  the  contents 
thereof,  and  that  the  same  is  true  to  my  own  know- 
ledge, except  as  to  the  matters  which  are  therein 
stated  on  information  and  belief  and  as  to  those  mat- 
ters, I  believe  it  to  be  true. 

That  my  reason  for  verifying  this  complaint  is  as 
follows : 

I  am  personally  acquainted  with  all  the  facts  set 
forth  in  said  Bill  of  Complaint,  having  thoroughly  in- 
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vestigated  the  same  during  the  past  six  years,  and 
none  of  the  complainants  in  said  Bill  are  as  well  in- 
formed concerning  the  allegations  in  said  Bill  as  I 
am.  That  I  am  in  possession  of  necessary  and  ma- 
terial documents  and  copies  of  instruments  and  evi- 
dence that  no  one  else  possesses,  and  am  therefore 
better  qualified  to  verify  said  Complaint  than  any 
other  person,  and  for  the  above  reasons  said  verifica- 
tion is  made  by  myself,  as  such  attorney  for  said  com- 
plainants. 

T.  S.  MINOT. 

Subscribed  and  sworn  to  before  me  this  28th  day  of 
July,  1913. 

(SEAL)  M.  A.  SHTLTON, 

Notary  Public  for  Oregon. 

EXHIBIT  "A" 

"Be  it  enacted  by  the  Senate  and  House  of  Repre- 
sentatives of  the  United  States  of  America  in  Con- 
gress assembled,  That  there  be,  and  hereby  is,  grant- 
ed to  the  State  of  Oregon,  to  aid  in  the  construction 
of  a  military  wagon-road  from  the  navigable  waters 
of  Coos  Bay  to  Roseburg,  alternate  sections  of  pub- 
lic lands,  designated  by  odd  numbers,  to  the  extent 
of  three  sections  in  width  on  each  side  of  said  road; 
Provided,  That  the  lands  designated  by  odd  numbers, 
to  the  extent  of  three  sections  in  width  on  each  side 
of  said  road :  Provided,  that  the  lands  hereby  granted 
shall  be  exclusively  applied  to  the  construction  of  said 
road  and  to  no  other  purpose,  and  shall  be  disposed 
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of  only  as  the  work  progresses:  And  provided  fur- 
ther, That  any  and  all  lands  heretofore  reserved  to 
the  United  States,  or  otherwise  appropriated  by  Act 
of  Congress  or  other  competent  authority,  be,  and 
the  same  are  hereby  reserved  from  the  operation  of 
this  act,  except  so  far  as  it  may  be  necessary  to  locate 
the  route  of  said  road  through  the  same,  in  which 
case  the  right  of  way  to  the  width  of  one  hundred  feet 
is  granted:  And  provided  further,  that  the  grant 
hereby  made  shall  not  embrace  any  mineral  lands,  or 
any  lands  to  which  homestead  of  pre-emption  rights 
have  attached. 

Sec.  2.  And  be  it  further  enacted,  That  the  lands 
hereby  granted  to  said  State  shall  be  disposed  of  by 
the  Legislature  thereof  for  the  purpose  aforesaid,  and 
for  no  other;  and  the  said  road  shall  be  and  remain  a 
public  highway  for  the  use  of  the  Government  of  the 
United  States,  free  from  tolls  or  other  charges  upon 
the  transportation  of  any  property,  troops,  or  mails  of 
the  United  States.  ^ 

Sec.  3.  And  be  it  further  enacted.  That  said  road 
shall  be  constructed  with  such  width,  graduation  and 
bridge  as  to  permit  of  its  regular  use  as  a  wagon  road, 
and  in  such  other  special  manner  as  the  State  of  Ore- 
gon may  prescribe. 

Sec.  4.  And  be  it  further  enacted.  That  the  State 
of  Oregon  is  authorized  to  locate  and  use  in  the  con- 
struction of  said  road  an  additional  amount  of  public 
lands,  not  previously  reserved  to  the  United  States, 
nor  otherwise  disposed  of,  and    not    exceeding     six 
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miles  in  distance  from  it,  equal  to  the  amount  reserved 
from  the  operation  of  this  act  in  the  first  section  of  the 
same,  to  be  selected  in  alternate  odd  sections,  as  pro- 
vided in  section  first  of  this  act. 

Sec.  5.  And  be  it  further  enacted.  That  lands  here- 
by granted  to  said  State  shall  be  disposed  of  only  in 
the  following  manner,  that  is  to  say,  when  the  Gov- 
ernor of  said  State  shall  certify  to  the  Secretary  of  the 
Interior  that  ten  continuous  miles  of  said  road  are 
completed,  then  a  quantity  of  the  land  hereby  granted, 
not  to  exceed  thirty  sections,  may  be  sold,  and  so  on 
from  time  to  time,  until  said  road  shall  be  completed; 
and  if  said  road  is  not  completed  within  five  years  no 
further  sale  shall  be  made,  and  the  lands  remaining 
unsold  shall  revert  to  the  United  States;  Provided, 
however,  that  the  entire  amount  of  public  land  grant- 
ed by  this  act  shall  not  exceed  three  sections  per  mile 
for  each  mile  actually  constructed. 

Sec.  6.  And  be  it  further  enacted.  That  the  United 
States  surveyor  general  for  the  district  of  Oregon 
shall  cause  said  lands,  so  granted,  to  be  surveyed  at 
the  earliest  practicable  period  after  said  State  shall 
have  enacted  the  necessary  legislation  to  carry  this 
act  into  effect. 

EXHIBITOR" 

Be  it  enacted  by  the  Legislative  Assembly  of  the 
State  of  Oregon, 

Section  One:  That  there  is  hereby  granted  to  the 
Coos  Bay  Wagon  Road  Company  all  lands,  rights-of- 
way,  privileges,  and  immunities  heretofore  granted 
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or  pledged  to  this  State  by  the  Act  of  Congress,  in 
this  act  heretofore  recited  for  the  purpose  of  aiding 
said  company  in  constructing  the  road  mentioned  and 
described,  in  said  Act  of  Congress,  upon  the  condi- 
tions and  Hmitations  therein  prescribed. 

Section  Two:  There  is  also  hereby  granted  and 
pledged  to  said  company  all  moneys,  lands,  rights, 
privileges  and  immunities  which  may  be  hereafter 
granted  to  this  State  to  aid  in  the  construction  of  such 
road  for  the  purposes  and  upon  the  conditions  and 
limitations  mentioned  in  said  Act  of  Congress,  or 
which  may  be  mentioned  in  any  further  grants  of 
money  or  lands  to  aid  in  constructing  such  road. 

Section  Three:  Inasmuch  as  there  is  no  law  upon 
this  subject  at  the  present  time  this  act  shall  be  in 
force  from  and  after  its  passage. 

EXHIBIT  "C". 

Be  it  enacted  by  the  Senate  and  House  of  Repre- 
sentatives of  the  United  States  of  America  in  Con- 
gress assembled,  That  in  all  cases  when  the  roads  in 
aid  of  the  construction  of  which  said  lands  were 
granted  are  shown  by  the  certificate  of  the  governor 
of  the  State  of  Oregon,  as  in  said  act  provided,  to 
have  been  constructed  and  completed,  patents  for  said 
lands  shall  issue  in  due  form  to  The  State  of  Oregon, 
as  fast  as  the  same  shall,  under  said  grants,  be  se- 
lected and  certified,  unless  the  State  of  Oregon  shall 
by  public  act  have  transferred  its  interests  in  said 
lands  to  any  corporation  or  corporations,  in  which 
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case  the  patents  shall  issue  from  the  General  Land 
Office  to  such  corporation  or  corporations  upon  their 
payment  of  the  necessary  expenses  thereof:  Pro- 
vided, That  this  shall  not  be  construed  to  revive  any 
land  grant  already  expired  nor  to  create  any  nev^ 
rights  of  any  kind  except  to  provide  for  issuing  pat- 
ents for  lands  to  v^hich  the  State  is  already  entitled. 

EXHIBIT  "D" 
''That  the  Attorney-General  of  the  United  States 
be,  and  he  hereby  is,  authorized  and  directed  to  in- 
stitute and  prosecute  any  and  all  suits  in  equity,  ac- 
tions at  law,  and  other  proceedings  which  he  may 
deem  adequate  and  appropriate  to  enforce  any  and  all 
rights  and  remedies  of  the  United  States  of  America 
in  any  manner  arising  or  growing  out  of  or  pertaining 
to  either  or  any  of  the  following-described  Acts  of 
Congress,  to-wit:  also  '*An  Act  granting  lands  to 
the  State  of  Oregon  to  aid  in  the  construction  of  a 
military  wagon  road  from  the  navigable  waters  of 
Coos  Bay  to  Roseburg,  in  said  State,  approved 
March  third,  eighteen  hundred  and  sixty-nine;  in- 
cluding all  rights  and  remedies  in  any  manner  relat- 
ing to  the  lands,  or  any  part  thereof,  granted  by  either 
or  any  of  said  acts ;  and  in  and  by  any  and  all  such 
suits,  actions,  or  proceedings  the  Attorney-General 
shall,  in  such  manner  as  he  shall  deem  appropriate, 
assert  all  rights  and  remedies  existing  in  favor  of  the 
United  States  relating  to  the  subject  of  such  suits,  ac- 
tions, and  proceedings,  including  the  claim  on  behalf 
of  the  United  States  that  the  lands  granted  by  each  of 
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said  Acts  respectively,  or  any  part  thereof,  have  been 
and  are  forfeited  to  the  United  States  by  reason  of  any 
breaches  or  violations  of  any  of  the  terms  or  condi- 
tions of  either  or  any  of  said  Acts  which  may  be  al- 
leged and  established  in  any  such  suits,  actions  or  pro- 
ceedings;  it  not  being  intended  hereby  to  determine 
the  right  of  the  United  States  to  any  such  forfeiture 
or  forfeitures,  but  it  being  intended  to  fully  authorize 
the  Attorney-General  in  and  by  such  suits,  actions,  or 
proceedings  to  assert  on  behalf  of  the  United  States 
and  the  court  or  courts  before  which  such  suits,  ac- 
tions or  proceedings  may  be  instituted  or  pending  to 
entertain,  consider  and  adjudicate  the  claim  and  right 
of  the  United  States  to  such  forfeiture  or  forfeitures, 
and  if  found  to  enforce  the  same;  Resolved  further, 
That  the  authority  and  direction  hereinbefore  given 
shall  extend  to  any  and  all  suits,  actions  or  proceed- 
ings which  may  be  instituted  or  pending  under  the 
authority  of  the  Attorney-General  at  the  time  of  the 
adoption  and  approval  hereof." 

[Endorsed]  :     Bill  of  Complaint.      Filed  July  29, 
1913. 

A.  M.  CANNON, 
Clerk  U.  S.  District  Court. 

And  afterwards,  to  wit,  on  the  18  day  of  August,  1913, 
there  was  duly  filed  in  said  Court,  a  Motion  to 
Dismiss,  in  words  and  figures  as  follows,  to  wit : 
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[Motion  of    Southern  Oregon  Co.  to  Dismiss  Bill  of 

Complaint.] 

In  the  District  Court  of  the  United  States  for  the 
District  of  Oregon. 

D.  T.  BATEMAN,  et  al, 

Plaintiffs, 
vs. 
SOUTHERN  OREGON  CO.,  et  al. 

Defendants. 

The  defndant,  Southern  Oregon  Company,  by  its 
Solicitors,  moves  the  Court  to  dismiss  plaintiffs  bill, 
for  the  following  reasons: 

I. 
Misjoinder  of  parties  plaintiff.    It  does  not  show  on 
the  face  of  said  bill  that  the  parties  plaintiff  therein 
have  any  joint  interest  in  the  property  which  is  the 
subject  of  the  suit.     (Equity  rule  26.) 

II. 
Misjoinder  of  parties  defendant. 

III. 
It  appears  upon  the  face  of  the  bill  that  the  suit  is 
barred  by  the  statute  of  limitations  and  by  laches. 

IV. 
The  bill  does  not  state  facts  sufficient  to  constitute 
a  valid  cause  of  action  in  equity.     (Equity  rule  29.) 
DOLPH.  MALLORY,  SIMON  &  GEARIN, 

Solicitors  for  defendant, 
SOUTHERN  OREGON  COMPANY. 

[Endorsed]  :     Motion  to  dismiss  Bill  of  Complaint. 
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Filed  Aug.  18,  1913. 

A.  M.  CANNON, 

Clerk. 

And  afterwards,  to  wit,  on  the  21  day  of  August,  1913, 
there  was  duly  filed  in  said  Court,  Motion  to  Dis- 
miss, in  words  and  figures  as  follows,  to  wit: 

[Motion  of  State  of  Oregon  to  Dismiss  Bill  of 

Complaint.] 

In  the  District  Court  of  the  United  States  for  the 
District  of  Oregon. 

D.  T.  BATEMAN,  et  al. 

Plaintiffs, 
vs. 
SOUTHERN  OREGON  CO.,  et  al. 

Defendants. 

Come  now  the  defendants,  the  State  of  Oregon, 
Oswald  West,  as  Governor  of  Oregon,  and  A.  M. 
Crawford  as  Attorney  General  of  Oregon,  and  by 
their  attorneys  move  the  court  to  dismiss  plaintiffs' 
bill  for  the  following  reasons: 

I. 

Misjoinder  of  parties  plaintiff.  It  does  not  show  on 
the  face  of  said  bill  that  the  parties  plaintiff  therein 
have  any  joint  interest  in  the  property  which  is  the 
subject  of  the  suit.     (Equity  rule  26.) 

n. 

Misjoinder  of  parties  defendant. 
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III. 
It  appears  upon  the  face  of  the  bill  that  the  suit  is 
barred  by  the  statute  of  limitations  and  by  laches. 

IV. 
The  bill  does  not  state  facts  sufficient  to  consti- 
tute a  valid  cause  of  action  in  equity.     (Equity  rule 
29.) 

A.  M.  CRAWFORD, 

Attorney  General. 
JAMES  W.  CRAWFORD, 

Assistant. 
Attorneys  for  the  above  named 
defendants. 

[Endorsed] :     Motion  to  dismiss  Bill  of  Complaint. 
Filed  Aug.  21,  1913. 

A.  M.  CANNON, 

Clerk  U.  S.  District  Court. 

And  afterwards,  to  wit,  on  the  15  day  of  September, 
1913,  there  was  duly  filed  in  said  Court,  a  De- 
cree, in  words  and  figures  as  follows,  to  wit: 

[Judgment  of  Dismissal.] 

In  the  District  Court  of  the  United  States  for  the 
District  of  Oregon. 

No.  6084. 
D.  T.  BATEMAN,  et  al,  ; 

vs. 
SOUTHERN  OREGON  COMPANY,  et  al. 

This  cause  came  on  regularly  for  hearing  at  this 
time  upon  motion  to  dismiss,    Mr.    Joseph    Simon    ap- 
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pearing  as  attorney  for  defendant,  there  being  no  ap- 
pearance on  behalf  of  complainants;  whereupon,  said 
motion  having  been  duly  argued  and  submitted,  after 
due  consideration,  it  is  ordered  that  said  motion  to 
dismiss  be  and  the  same  hereby  is  granted. 

It  is  therefore  ordered,  adjudged  and  decreed  that 
this  cause  be  and  the  same  hereby  is  dismissed  and 
said  defendants  have  and  recover  of  and  from  the 
complainants  herein  their  costs  and  disbursements 
taxed  herein  at  $20.90. 

CHAS.  E.  WOLVERTON, 

Judge. 

[Endorsed] :    Decree.    Filed  Sept.  IS,  1913. 

A.  M.  CANNON, 
Clerk  U.  S.  District  Court. 

And  afterwards,  to  wit,  on  the  20  day  of  January, 
1914,  there  was  duly  filed  in  said  Court,  a  Petition 
for  Appeal,  in  words  and  figures  as  follows,  to 
wit : 

[Petition  for  Appeal.] 

(Title) 

To  the  Honorable  Charles  E.  Wolverton,  Presiding 
Judge  in  the  Above  Entitled  Court. 
The  petition  of  D.  T.  Bateman,  R.  R.  Knickerbock- 
er, Sarah  Funge,  George  O.  Matson,  Gussie  R.  Smith, 
Walter  H.  Cohick,  P.  J.  Williams,  W.  H.  Irwin,  M.  F. 
Hopkins,  William  L.  Bunker,  Thomas  J.  Lowe,  Daisy 
D.  Grissim,  O.  P.  Rosland,  A.  S.  J.  Smith,  Harry 
Huffman,  Catherine  E.  Donavan,  Clara  P.  Knicker- 
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bocker,  W.  J.  O'Brien,  J.  O.  Warner,  A.  P.  Pegg,  S. 
L.  Wiley,  Henry  S.  Lathrop,  F.  G.  Bush,  William 
Rowe,  A  S.  Kelly,  L.  F.  Struckmeier,  William  F. 
Dixey,  A.  Altenburg,  Nina  Boucher,  M.  J.  Glennon, 
Eugene  Knickerbocker,  Samuel  F.  Grissim,  Blanche 
G.  Bunker,  Irving  Knickerbocker,  Fred  M.  Stern, 
Colin  Hill,  Albert  H.  Quick,  Liston  Clark,  James  L. 
Button,  W.  M.  Moren,  P.  D.  Partridge,  Agnes  Huff- 
man, H.  C.  Hitchings,  Agnes  DeCray,  E.  P.  Hicken, 
W.  G.  Conklin,  Mary  S.  Brewer,  O.  M.  Prickett,  H.  E. 
Watson,  Thomas  A.  Place,  George  M.  Briston,  F.  C. 
Willson,  S,  W.  Waters,  H.  G.  Spargar,  Robert  B. 
Hill,  E.  A.  Wakeley,  Harriet  R.  Lee,  William  R. 
Hardwick,  Thomas  Lane,  H.  R.  Klotz,  George  But- 
ler, J.  H.  Dale,  Margaret  Simmers,  W.  E.  Simmers, 
M.  S.  Price,  D.  C.  Berry,  James  S.  Wiggins,  Thomas 
R.  Hancock,  M.  J.  Gates,  W.  R.  Woodward,  Mary  Orr 
Miner,  O,  A.  Hotchkiss,  R.  C.  Sadler,  W.  A.  Rickey, 
Frank  A.  Gibson,  Alfred  Williams,  Henry  Beal,  C.  C. 
Lyon,  R.  G.  Edwards,  Rey  Moad,  Wallace  Moad,  W. 
H.  Cone,  C.  H.  Parker,  T.  W.  Pack,  Mary  L.  Wake- 
ley,  C.  H.  Covey,  Jennie  A.  Edwards,  W.  R.  Jones, 
J.  B.  Bais,  Ella  C.  Rollins,  complainants  in  the  above 
entitled  cause  respectfully  shows  and  represents: 

That  they  desire  an  order  allowing  an  appeal  from 
the  final  decree  heretofore  entered  in  this  cause,  to 
the  United  States  Circuit  Court  of  Appeals,  for  the 
Ninth  Circuit,  and: 

Feeling  themselves  aggrieved  by  the  final  decree, 
heretofore  made  and  entered  by  this  court,  in  this 
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cause  on  the  15th  day  of  September,  1913,  whereby 
it  was  ordered,  adjudged  and  decreed  that  said  cause 
be  dismissed,  and  that  the  said  defendants  have  judg- 
ment against  the  said  complainants,  for  their  costs 
amounting  to  $20.90;  comes  now  T.  S.  Minot,  Esq., 
solicitor  and  counsel  for  said  petitioners  and  petitions 
this  court  for  an  order  allowing  said  complainants  to 
prosecute  an  appeal  from  said  final  decree  to  the  Hon- 
orable United  States  Circuit  Court  of  Appeals  for  the 
Ninth  Circuit,  for  the  reasons  specified  in  the  assign- 
ment of  errors  on  file  herein  and  under  and  according  to 
the  laws  of  the  United  States,  in  that  behalf  made  and 
provided,  and  also  that  an  order  be  made  fixing  the 
amount  of  security  which  the  complainant  shall  give  and 
furnish  uix)n  such  appeal  and  your  petitioner  will  ever 
pra}^,  etc. 

Dated  January  19,  1914. 

T.  S.  MINOT, 
Solicitor  for  Complainants. 
E.  L.  C.  FARRIN, 
of  Counsel. 

[Endorsed] :     Petition  for  Appeal.     Filed  Jan.  20, 
1914. 

A.  M.  CANNON, 
Clerk  U.  S.  District  Court. 

And  afterwards,  to  wit,  on  the  20  day  of  January, 
1914,  there  was  duly  filed  in  said  Court,  Assign- 
ments of  Error,  in  words  and  figures  as  follows, 
to  wit: 
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[Assignments  of  Error.] 

(Title) 

Now  comes  the  above  entitled  complainants  in  er- 
ror, D.  T.  Bateman,  R.  R.  Knickerbocker,  Sarah 
Funge,  George  O.  Matson,  Gussie  R.  Smith,  Walter 
H.  Cohick,  P.  J.  Williams,  W.  H.  Irwin,  M.  F.  Hop- 
kins, William  L.  Bunker,  Thomas  J.  Lowe,  Daisy  D. 
Grissim,  O.  P.  Rosland,  A.  S.  Smith,  Harry  Huffman, 
Charles  W.  Knickerbocker,  Leal  Davis,  E.  B.  Fon- 
taine, H.  W.  Jackson,  Catherine  E.  Donovan,  Clara 
P.  Knickerbocker,  W.  J.  O'Brien,  J.  O.  Warner,  A.  P. 
Pegg,  S.  L.  Wiley,  Henry  S.  Lathrop,  F.  G.  Bush, 
William  Rowe,  A.  S.  Kelly,  L.  F.  Struckmeier,  Wil- 
liam F.  Dizey,  A.  Altenburg,  Nina  Boucher,  M.  J. 
Glennon,  Eugene  Knickerbocker,  Samuel  F.  Grissim, 
Blanche  G.  Bunker,  Irving  Knickerbocker,  Fred  M. 
Stern,  Colin  Hill,  Albert  H.  Quick,  Liston  Clark, 
James  L.  Dutton,  W.  M.  Moran,  P.  D.  Partridge, 
Agnes  Huffman,  H.  C  Hitchings,  Agnes  DeCray,  E. 
P.  Hicken,  W.  G.  Conklin,  Mary  S.  Brewer,  C.  M. 
Prickett,  H.  E.  Watson,  Thomas  A.  Place,  George  M. 
Briston,  F.  C.  Willson,  B.  W.  Waters,  H.  G,  Sparger, 
Robert  B.  Hill,  E.  A.  Wakeley,  Harriet  R.  Lee,  Wil- 
liam R.  Hardwick,  Thomas  Lane,  H.  W.  Klotz, 
George  Butler,  J.  H.  Dale,  Margaret  Simmers,  W.  E. 
Simmers,  M.  S.  Price,  D.  C.  Berry,  James  S.  Wiggins, 
Thomas  R.  Hancock,  M.  J.  Gates,  W.  R.  Woodward, 
Mary  Orr  Miner,  O.  A.  Hotchkiss,  R.  G.  Sadler,  W. 
A.  Rickey,  Frank  A  Gibson,  Alfred  Williams,  Llenry 
Beal,  C.  C.  Lyon,  R.  G.  Edwards,  Rey  Moad,  Wal- 
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lace  Moad,  W.  H.  Cone,  G.  H.  Parker,  T.  W.  Pack, 
Mary  L.  Wakeley,  C.  H.  Covey,  Jennie  A.  Edwards, 
W.  R.  Jones,  J.  B.  Bais,  Ella  C.  Rollins, 
by  T.  S.  Minot,  their  solicitor  and  counsel  and  speci- 
fies and  files  the  following  assignment  of  errors,  upon 
which  he  will  rely,  upon  his  appeal  from  the  order 
and  decree  made  the  15th  day  of  September,  1913,  in 
the  above  entitled  cause  and  say:  that  in  the  record 
and  proceedings  in  the  above  cause  there  is  manifest 
error  in  this,  to-wit: 

I. 

The  court  erred  for  that;  in  sustaining  defendant 
Southern  Oregon  Company's  Motion  to  Dismiss, 
which  said  Motion  was  interposed  to  complainants' 
Bill  of  Complaint. 

II. 

The  court  erred  for  that;  in  sustaining  defendants' 
State  of  Oregon,  Oswald  West  and  A.  M.  Crawford's 
Motion  to  Dismiss,  which  said  Motion  was  interposed 
to  Complainants'  Bill  of  Complaint. 

III. 

The  court  erred  for  that;  the  Complainant  in  said 
cause,  and  the  matter  therein  contained,  was  and  is 
sufficient,  in  law  and  equity  for  said  complainants  to 
maintain  their  suit  against  said  defendants,  the  South- 
ern Oregon  Company,  State  of  Oregon,  Oswald  West 
and  A.  M.  Crawford. 

IV. 

The  court  erred,  for  that ;  by  said  record  it  appears 
that  said  judgment  of  dismissal  was  given  for  said 
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defendants  when  said  Motion  to  Dismiss  should  have 
been  overruled  and  defendants  required  to  answer. 

V. 

The  court  erred,  for  that ;  by  said  record  it  appears 
that  complainants  are  entitled  to  the  relief  prayed 
for  in  said  Bill  of  Complaint  against  these  defendants, 
or  such  other  relief  as  the  court  might  in  equity 
grant. 

VI. 

The  court  erred,  for  that;  by  said  record  and  Bill 
of  Complaint  it  appears  that  this  court  had  jurisdic- 
tion to  hear,  try,  and  determine  this  action. 

VII. 

The  court  erred,  for  that ;  the  record  shows  that 
said  Bill  of  Complaint  does  state  a  cause  of  suit  of 
which  equity  will  take  cognizance. 

VIII. 

The  court  erred,  for  that;  the  record  shows  that 
complainants  have  not  a  plain,  adequate  and  com- 
plete remedy  at  law,  from  the  matters  and  things  in 
said  Bill  of  Complaint  set  forth. 

IX. 

The  court  erred,  for  that;  said  Bill  does  not  show 
a  misjoinder  of  parties,  plaintiff,  for  it  expressly  al- 
leges that  complainants  are  a  voluntary  unincorpor- 
ated association. 

X. 

The  court  erred,  for  that;  said  record  shows  that 
there  is  no  misjoinder  of  parties  defendants,  for  the 
Complaint  expressly  alleges  that  the  State  of  Ore- 
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gon  and  the  Southern  Oregon  Company  are  co-trus- 
tees. 

XL 

The  court  erred,  for  that ;  it  appears  from  said  Com- 
plaint that  the  suit  is  not  barred  by  the  Statute  of 
Limitations,  and  said  Complaint  further  shows  that 
the  analogous  doctrine  of  Laches,  does  not  apply,  for 
the  conditions  existing  in  the  Act  constituting  the 
trust  are  clinging  conditions  and  wholly  outside  of 
the  Statute  of  Limitations,  or  the  doctrine  of  Laches. 

XIL 

The  court  erred,  for  that;  said  clinging  condition 
alleged  in  said  Complaint  follows  said  land,  no  mat- 
ter in  whom  title  is  found,  and  even  into  the  hands  of 
remote  alienees.  It  is  essentially  a  condition  running 
with  the  land. 

XIIL 

The  court  erred,  for  that ;  this  court  has  jurisdiction 
over  the  State  of  Oregon,  as  defendant,  has  alleged 
in  said  Complaint  for  said  State  has  divested  itself  of 
its  sovereign  character,  as  to  the  subject  matter  of  this 
suit,  and  its  position  is  that  of  a  private  citizen,  and 
co-trustee  with  defendant.  Southern  Oregon  Com- 
pany. 

XIV. 

The  court  erred,  for  that;  said  Bill  of  Complaint 
does  state  facts  sufficient  to  constitute  a  valid  cause 
of  suit  in  equity  for  the  administration  of  a  trusv,  and 
for  such  other  and  further  relief  as  to  the  court  may 
seem  equitable  and  just  in  the  premises. 
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Dated  January  19,  1914. 

T.  S.  MINOT, 

Solicitor  for  Complainants  in  Error. 

E.  L.  C  FARRIN, 

of  Counsel. 

[Endorsed]  :    Assignment  of  Errors.    Filed  Jan..  20, 

1914. 

A.  M.  CANNON, 

Clerk  U.  S.  District  Court. 

And  afterwards,  to  wit,  on  the  20  day  of  January, 
1914,  there  was  duly  filed  in  said  Court,  an  Or- 
der allowing  Appeal,  in  words  and  figures  as  fol- 
lows, to  wit: 

[Order  Allowing  Appeal.] 

(Title) 

On  motion  of  T.  S.  Minot  and  E.  L.  C.  Farrin,  so- 
licitors and  of  counsel  for  complainants,  it  is  ordered 
that  an  appeal  to  the  United  States  Circuit  Court  of 
Appeals  for  the  Ninth  Circuit  from  the  final  decree  of 
dismissal,  heretofore  filed  and  entered  herein,  on  the 
15th  day  of  September,  1913,  be,  and  the  same  is  here- 
by allowed,  and  that  a  certified  transcript  of  the  rec- 
ord, and  all  proceedings  herein  be  forthwith  trans- 
mitted to  said  United  States  Circuit  Court  of  Ap- 
peals. It  is  further  ordered  that  the  bond  on  appeal 
be  fixed  at  the  sum  of  Two  Hundred  and  Fifty  dol- 
lars, as  a  bond  for  costs  and  damages  on  appeal. 

Dated  January  20,  1914. 

CHAS.  E.  WOLVERTON, 

District  Judge. 
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[Endorsed]  :  O^der  Allowing  Appeal.  Filed  Jan. 
20,  1914. 

A.  M.  CANNON, 
Clerk  U.  S.  District  Court. 

And  afterwards,  to  wit,  on  the  30  day  of  January, 
1914,  there  was  duly  filed  in  said  Court,  a  Cita- 
tion on  Appeal,  in  words  and  figures  as  follows, 
to  wit: 

[Citation  on  Appeal.] 

In  the  District  Court  of  the  United  States  in  and  for  the 

District  of  Oregon. 

At  a  stated  term  of  the  District  Court  of  the  United 
States  of  America,  for  the  District  of  Oregon,  held  at 
the  Court  Room  in  the  United  States  Post  Office 
Building,  in  the  City  of  Portland,  State  of  Oregon,  on 
the  20th  day  of  January  in  the  year  of  our  Lord  One 
Thousand  Nine  Hundred  and  Fourteen. 

Present:  The  Honorable  CHARLES  E.  WOLV- 
ERTON,  Presiding  Judge  in  the  above  entitled  Court. 
D.  T.  BATEMAN,  R.  R.  KNICKERBOCKER, 
SARAH  FUNGE,  GEORGE  O.  MATSON, 
GUSSIE  R.  SMITH,  WALTER  H.  COHICK, 
P.  J.  WILLIAMS,  W.  H.  IRWIN,  M.  F. 
HOPKINS,  WILLIAM  L.  BUNKER, 
THOMAS  J.  LOWE,  DAISY  D.  GRISSIM, 
O.  P.  ROSLAND,  A.  S.  J.  SMITH,  HARRY 
HUFFMAN,  CHARLES  W.  KNICKER- 
BOCKER, LEAL  DAVIS,  E.  B.  FON- 
TAINE, H.  W.  JACKSON,  CATHERINE  E. 
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DONA  VAN,  CLARA  P.  KNICKERBOCK- 
ER, W.  J.  O'BRIEN,  J.  O.  WARNER,  A.  P. 
PEGG,  S.  L.  WILEY,  HENRY  S.  LATH- 
ROP,  F.  G.  BUSH,  WILLIAM  ROWE,  A.  S. 
KELLY,  L.  F.  STRUCKMEIER,  WILLIAM 
F.  DIXEY,  A.  ALTENBURG,  NINA  BOU- 
CHER, M.  J.  GLENNON,  EUGENE 
KNICKERBOCKER,  SAMUEL  F.  GRIS- 
SIM,  BLANCHE  G.  BUNKER,  IRVING 
KNICKERBOCKER,  FRED  M.  STERN, 
COLIN  HILL,  ALBERT  H.  QUICK,  LIS- 
TON  CLARK,  JAMES  L.  DUTTON,  W.  M. 
MORAN,  P.  D.  PARTRIDGE,  AGNES 
HUFFMAN,  H.  G.  HITCHINGS,  AGNES 
DeCRAY,  E.  P.  HICKEN,  W.  G.  CONKLIN, 
MARY  S.  BREWER,  O.  M.  PRICKETT,  H. 
E.  WATSON,  THOMAS  A.  PLACE, 
GEORGE  M.  BRISTON,  F.  C.  WILLSON, 
B.  W.  WATERS,  H.  G.  SPARGAR,  ROB- 
ERT B.  HILL,  E.  A.  WAKELEY,  HAR- 
RIET R.  LEE,  WILLIAM  R.  HARDWICK, 
THOMAS  LANE,  H.  W.  KLOTZ,  GEORGE 
BUTLER,  J.  H.  DALE,  MARGARET  SIM- 
MERS, W.  E.  SIMMERS,  M.  S.  PRICE,  D.  C. 
BERRY,  JAMES  S.  WIGGINS,  THOMAS  R. 
HANCOCK,  M.  J.  GATES,  W.  R.  WOOD- 
WARD, MARY  ORR  MINER,  O.  A.  HOTCH- 
KISS,  R.  C  SADLER,  W.  A.  RICKEY, 
FRANK  A.  GIBSON,  ALFRED  WILLIAMS, 
HENRY  BEAL,  C  C  LYON,     R.     G.     ED- 
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WARDS,  KEY  MOAD,  WALLACE  MOAD, 
W.  H.  CONE,  C  H.  PARKER,  T.  W.  PACK, 
MARY  L.  WAKELEY,  C.  H.  COVEY,  JEN- 
NIE A.  EDWARDS,  W.  R.  JONES,  J.  B. 
BAIS,  ELLA  C  RO/LLINS,  a  voluntary  unin- 
corporated Association, 

Plaintiffs, 
vs. 
THE  SOUTHERN  OREGON  COMPANY,  a  priv- 
ate corporation, 
THE  STATE  OF  OREGON,  a  political  corporation, 
OSWALD  WEST,  Governor  of  the  State  of  Oregon, 
A.  M.  CRAWFORD,  Attornev  General  of  the  State 
of  Oregon, 

Defendants. 
United  States  of  America,  to  Southern  Oregon 
Company,  a  private  corporation.  State  of  Oregon,  a 
political  corporation,  Oswald  West,  Governor  of  the 
State  of  Oregon  and  A.  M.  Crawford,  Attorney  Gen- 
eral for  the  State  of  Oregon,  Greeting: 

You  are  hereby  notified  that  in  a  certain  case  in 
equity  in  the  United  States  District  Court  in  and  for 
the  District  of  Oregon  wherein  D.  T.  Bateman  and 
one  hundred  and  eleven  other  persons,  a  voluntary 
unincorporated  association,  are  complainants,  and  the 
Southern  Oregon  Company,  a  private  corporation. 
State  of  Oregon,  a  political  corporation,  Oswald 
West,  Governor  of  the  State  of  Oregon  and  A.  M. 
Crawford,  Attorney  General  for  the  State  of  Oregon, 
are  defendants,  an  appeal  has  been  allowed  the  com- 
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plainants  therein  to  the  United  States  Circuit  Court 
of  Appeals  for  the  Ninth  Circuit. 

You  are  hereby  cited  and  admonished  to  be  and  ap- 
pear in  said  court  at  the  City  and  County  of  San  Fran- 
cisco, State  of  CaHfornia  thirty  days  after  the  date 
of  this  Citation  to  show  cause,  if  any  there  be,  why 
the  order  and  decree  appealed  from  should  not  be 
corrected  and  speedy  justice  done  the  parties  in  their 
behalf. 

Witness  the  Honorable  Charles  E.  Wolverton, 
Judge  of  the  United  States  District  Court  for  the  Dis- 
trict of  Oregon,  this  25th  day  of  January,  A.  D.  1914. 

CHARLES  E.  WOLVERTON, 
United  States  District  Judge. 

United  States  of  America, 

State  of  Oregon, 

County  of  Multnomah, — ss. 

Due  and  legal  service  of  the  foregoing  Citation  on 
Appeal  is  hereby  admitted  in  Multnomah  County, 
Oregon,  this  21st  day  of  January,  1914  by  receipt  per- 
sonally of  a  duly  certified  copy  thereof. 

DOLPH,  MALLORY,  SIMON  &  GEARIN, 
Attorneys  for  Defendants 
Southern  Oregon  Company. 

United  States  of  America, 
State  of  Oregon, 
County  of  Marion. — ss. 

Due  and  legal  service  of  the  Foregoing  Citation  on 
Appeal  is  hereby  admitted  this  29th  day  of  January, 
1914,  by  receipt  personally  of  a  duly  certified  copy 
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thereof. 

A.  M.  CRAWFORD, 
Attorney  for  Defendants, 
State  of  Oregon, 
Oswald  West,  Governor  of 
the  State  of  Oregon,  and 
A.  M.  Crawford,  Attorney  general 
for  the  State  of  Oregon. 

[Endorsed]  :     Citation  on  Appeal.     Filed  Jan.  30, 
1914. 

A.  M.  CANNON, 
Clerk  U.  S.  District  Court. 

And  afterwards,  to  wit,  on  Monday,  the  16  day  of 

February,  1914,  the  same  being  the Judicial 

day  of  the  Regular  November  term  of  said  Court ; 
Present:  the  Honorable  CHAS.  E.  WOLVER- 
TON,  United  States  District  Judge  presiding, 
the  following  proceedings  were  had  in  said  cause, 
to-wit : 

[Order  Enlarging  Time  to  File  Record.] 

In  the  District  Court  of  the  United  States  for  the 
District  of  Oregon. 

D.  T.  BATEMAN,  et  al.. 

Plaintiffs, 

V. 

SOUTHERN  OREGON  COMPANY,  et  al. 

Defendants. 
Now,  at  this  day,  for  good  cause  shown,  it  is  Or- 
dered that  plaintiffs'  time  for  filing  the  record  and 
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docketing  this  cause  in  the  United     States     Circuit 

Court  of  Appeals  for  the  Ninth  Circuit,  be,  and  the 

same  is  hereby,  extended  to  and  including  the  1st  day 

of  April  1914. 

CHAS.  E.  WOLVERTON, 

Judge. 
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No.  2392 


IN    THE 


United  States  Circuit  Court  of  Appeals 

For  the  Ninth  Circuit 


D.   T.  BATEMAN  et  al., 

Appellants, 

vs. 

SOUTHERN  OREGON   COMPANY 
(a  corporation),  et  al., 


Appellees. 


BRIEF   FOR   APPELLANTS. 


Statement  of  the  Case. 

The  original  grant  of  March  3,  1869,  to  the  State 
of  Oregon,  by  the  United  States  of  America,  of  certain 
lands  to  aid  in  the  construction  of  a  wagon  road  from 
Coos  Bay,  Oregon,  to  Roseburg,  Oregon,  was  a  grant 
in  presently  in  trust,  to  be  defeated  only  by  breach  of 
trust,  or  of  conditions  subsequent  contained  therein, 
or  repeal  of  the  Granting  Act. 

The  Act  granting  these  lands  to  construct  this  wagon 
road  contains  this  condition  subsequent,  amongst  others : 

^'provided,  that  the  lands  hereby  granted  shall  he 
exclusively  applied  to  the  construction  of  said  road, 
and  to  no  other  purpose,  and  shall  he  disposed  of 


only  as  the  work  progresses;  provided  further  that 
the  grant  of  lands  hereby  made  shall  he  on  con- 
dition that  the  lands  shall  he  sold  to  any  one  per- 
son only  in  quantities  not  greater  than  one-quarter 
section,   and  for  a  price  not   exceeding   $2.50   per 


acre'\ 


On  or  about  the  22nd  day  of  October,  1870,  the 
legislature  of  the  State  of  Oregon  passed  an  Act  pur- 
suant to,  and  in  compliance  with  said  original  Grant- 
ing Act,  granting  all  of  said  lands  to  the  Coos  Bay 
Wagon  Road  Company,  a  corporation. 

That  thereafter,  and  on  or  about  the  18th  day  of 
June,  1874,  Congress  passed  an  Act  authorizing  the 
issuance  of  restricted  patents  for  said  lands  granted 
by  said  Act,  and  said  Act  of  Congress  limited  the 
effect  to  be  given  to  said  patents  in  the  following 
language : 

^^ provided,  that  this  shall  not  he  construed  to 
revive  any  land  grant  already  expired  nor  to  create 
amy  new  rights  of  any  kind  except  to  provide  for 
issuing  patents  for  lands  to  ivhich  the  State  is 
already   entitled^'. 

The  Coos  Bay  Wagon  Eoad  Company  was  duly  incor- 
porated prior  to  October  22,  1870,  under  the  laws  of 
the  State  of  Oregon,  but  the  corporate  powers  of  said 
corporation  were  limited,  and  said  corporation  was 
formed  solely  to  construct,  and  keep  open  for  travel, 
a  wagon  road  from  Coos  Bay,  in  Coos  County,  Oregon, 
to  Douglas  County,  Oregon,  and  was  not  organized 
for  the  purpose  of,  or  with  the  intention  of  holding 
any  real  estate  whatsoever,  except  the  wagon  road  itself. 
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Pursuant  to  the  Act  of  June  18,  1874,  four  patents 
were  issued  to  said  Coos  Bay  Wagon  Road  Company, 
but  each  patent  referred  directly  and  specifically  to 
said  original  Granting  Act. 

Subsequently,  the  Coos  Bay  Wagon  Road  Company 
sold  said  wagon  road  to  the  extent  of  a  width  of 
fifty  (50)  feet  on  each  side  of  the  center  of  said  road 
to  one  John  Miller,   alias  Ambrose  Woodroof. 

Thereafter  said  Coos  Bay  Wagon  Road  Company 
sold  35,533.49/100  acres  of  said  grant,  for  the  sum 
of  $35,534.00,  to  said  John  Miller,  alias  Ambrose  Wood- 
roof,  contrary  to  the  express  conditions  of  said  grant, 
and  said  John  Miller,  alias  Ambrose  Woodroof,  imme- 
diately conveyed  the  same  by  deed  to  Collis  P.  Hunt- 
ington, Leland  Stanford,  Mark  Hopkins,  and  Charles 
Crocker. 

This  portion  of  the  grant  was  subsequently  con- 
veyed by  Huntington,  Crocker,  Hopkins,  and  Stanford, 
to  others;  and  by  these  grantees,  through  other  mense 
conveyances,  to  the  Oregon  Southern  Improvement 
Company. 

On  or  about  the  7th  day  of  January,  1884,  the  Coos 
Bay  Wagon  Road  Company,  in  consideration  of  the 
sum  of  $91,715.05,  conveyed  to  one  William  H.  Besse, 
61,143.37  acres  of  said  grant  in  violation  of  said  Grant- 
ing Acts.  That  thereafter  the  Coos  Bay  Wagon  Road 
Company  was  dissolved  and  is  not  now  in  existence 
for  any  purpose  whatsoever. 

Upon  obtaining  title  to  these  lands  the  Oregon 
Southern  Improvement  Company    executed    a    blanket 


mortgage  upon  the  same,  and  all  property  of  said 
corporation,  and  caused  bonds  to  be  issued  thereunder, 
and  the  stocks  and  bonds  of  said  corporation  to  be 
sold  extensively  in  Boston,  and  elsewhere,  and  there- 
after purposely  defaulted  in  the  payment  of  the  inter- 
est on  said  bonds,  and  collusively  caused  said  mortgage 
to  be  foreclosed  by  William  J.  Eotch  and  Edward  D. 
Mandrell,  and,  through  the  medium  of  Elijah  Smith, 
Prosper  W.  Smith,  William  H.  Besse,  Eussell  Gray, 
William  J.  Eotch,  William  W.  Crapo,  and  Edward  D. 
Mandrell,  the  Southern  Oregon  Company,  was  organ- 
ized, pursuant  to  said  conspiracy,  and  it  purchased  all 
of  said  lands  now  under  investigation,  as  set  forth  in 
the  complaint,  with  full  and  complete  notice  and  knowl- 
edge of  its  predecessors^  fraud,  and  participated  therein. 


The  contentions  of  plaintiffs  in  this  case  are  as  follows: 

I. 

They  each  have  a  right  to  purchase  160  acres  of  this 
land  for  the  sum  of  $2.50  per  acre  under  the  terms  and 
conditions  of  the  grant,  and  the  trust  thereby  created. 

II. 

That  the  Southern  Oregon  Company  has  in  each 
instance  failed,  neglected,  and  refused,  and  still  does 
refuse  to  make,  execute,  and  deliver  a  conveyance  of 
said  lands  to  said  complainants  pursuant  to  the  terms 
of    said   trust    and    grant. 


III. 

That  said  refusal  is  in  direct  contravention  of  the 
express  terms  of  said  Granting  Acts,  and  the  trust 
created  by  said  Acts. 

IV. 

That  by  virtue  of  said  grant,  an  express  trust  for 
the  benefit  of  third  parties  is  created,  and  the  State 
of  Oregon,  and  the  Southern  Oregon  Company,  are 
bound  and  held  by  the  terms  of  said  trust  or  contract. 

V. 

That  the  Southern  Oregon  Company,  and  the  State 
of  Oregon,  are  estopped  to  deny  the  binding  effect  of 
said  trust,  and  have  both  knowingly  accepted  all  of 
the  terms  and  conditions  under  which  said  grant  was 
made.  That  said  condition  is  a  ^^ clinging  condition" 
to  said  lands,  no  matter  in  whose  hands  the  title  is 
found,  even  in  remote  alienees.  It  is  a  condition  ^^  run- 
ning with  the  land". 

VI. 

The  effect  of  this  grant  was  to  create  a  power  cou- 
pled with  a  trust  or  '^an  estate  upon  condition"  in 
the  hands  of  qualified  owners.  Of  course,  it  will  be 
readily  understood  that,  as  far  as  the  State  of  Oregon 
was  concerned,  it  was  a  trustee,  and  it  was  its  duty 
under  said  Act,  by  virtue  of  its  ^' power",  to  transfer 
the  land  to  some  one  who  would  in  good  faith,  construct 
the  wagon  road,  and  dispose  of  the  lands  according  to 
the  terms  of  the  grant. 


VII. 

All  of  said  transfers  from  the  Coos  Bay  Wagon  Road 
Company  to  others  were  absolutely  void  and  carried 
no  title,  and,  by  the  death  of  the  Coos  Bay  Wagon 
Road  Company,  the  title  to  all  lands  unlawfully  sold, 
reverted  to  and  are  in  the  State  of  Oregon. 

VIII. 

The  Southern  Oregon  Company  are  trustees  ex-mali- 
ficio  of  these  lands  and  took  them  with  full  and  com- 
plete notice  of  the  fraud  and  in  contravention  to  the 
statutes,  which  were  public  Acts. 

IX. 

The  United  States  has  never  repealed  the  Granting 
Act  of  March  3,  1869;  neither  has  it  revoked  the  trust 
reposed  in  the  State  of  Oregon  by  virtue  of  said  Act 
of  Congress.  (U.  S.  v.  Southern  Oregon  Co.,  196  Fed. 
423,  426.) 


Points  and  Authorities. 
I. 

PARTIES   PLAINTIFF   AND   DEFENDANT. 
JOINDER. 

Joinder  of  parties  plaintiff  does  not  seem  to  be 
founded  on  any  positive  and  uniform  principles;  and, 
therefore,  it  does  not  admit  of  being  expounded  by 
the   application    of   any   universal    theorem   as   a   test. 


For  the  purpose  of  enforcing  rights  in  trnst  property 
plaintiffs  with  identical  interests  may  be  joined. 
Story's  Eq.  PI.,  Sec.  76c,  280: 
Murray  v.  Hay,  1  Barb.  Ch.  (N.  Y.)  59;  43  Am. 

Dec.    773; 
Cumberland   v.   R.   Co.,  Appeal   62   Pa.   St.   218, 

227,  228; 
Lord's  Or.  Laws,  Vol.  I,  Sec.  393; 
Hough  V.  Porter,  51  Or.  318;  95  Pac.  732; 
Basshor  Co.  v.  Carrington,  104  Md.  606;  65  Atl. 

360,  364; 
McGuire  v.  Devlin,  158  Mass.  63;  32  N.  E.  1028; 
Allen  V.  Simons,  1  Fed.  Cases,  No.  237; 
Watson  V.   National  Life   etc.   Co.,   162   Fed.   7; 

88  C.  C.  A.  380; 
Bunnel  v.  Stoddard,  4  Fed.  Cases,  No.  2135,  pg. 

682. 

A  bill  in  equity  for  relief  against  the  failure  to 
execute,  or  the  abuse  of  a  private  trust,  vested  in 
several  co-trustees,  may  be  properly  brought  against 
them  all,  although  the  neglect  or  other  wrong  is  charge- 
able to  only  one  of  them. 

Lord's  Oregon  Laws,  Vol.  I,  Sec.  393; 
Equity  Rule  37; 

Smith  V.  Wildman,  37  Conn.  387; 
39  Cyc,  608;  note  76,  and  cases  cited; 
22  Cyc.  of  P.  and  Practice,  pg.  124,  note  5; 
Rodger s  v.  Penobscot  Min.  Co.,  154  Fed.  606;  83 
C.  C.  A.  380. 

The  bill  must  contain  averments  showing  that  the 
defendants    have    or    claim    such    an    interest    in    the 
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property  involved  as  to  justify  their  joinder  as  defend- 
ants. This  we  do  show:  it  is  alleged  that  the  State 
of  Oregon  is  a  trustee  of  these  lands  and  has  an  estate 
therein. 

Bank  of  U.  S.  v.  Planters  Bamh  of  Ga.,  22  U.  S. 

904,    909; 
Lord's  Or,  Laws,  Sec.  394; 
Brun  et  al.  v.  Mann,  151  Fed.  145;  80  C.  C.  A. 

513;  12  L.  R.  A.   (U.  S.)  154. 
Caylor  v.  Cooper,  165  Fed.  757,  762; 
Hough  V.  Porter,  51  Or.  318;  95  Pac.  732; 
Rodgers   v.   Penobscot   Mm.   Co.,   154  Fed.    606; 

83  C.  C.  A.  380. 


II. 

This  Trust  May  Be  Enforced  by  Plaintiffs. 

If  any  trust  was  created  it  is  for  the  cestui  que  trust, 
and  no  one  else,  to  complain  of  the  action  of  the  pat- 
entee  and   enforce  the   trust. 

Lord's  Oregon  Laws,  Vol.  I,  Sec.  389; 
Cowell  V.  Springs  Co.,  100  U.  S.  55,  58; 
Russell  V.  Clark,  7  Cranch  69,  70;  3  L.  Ed.  271; 
Perry  on  Trusts,  Sec.  334  (6th  Ed.); 
39  Cyc,  448,  522;  note  28. 

A  trustee  may  be  compelled  to  convey  his  legal  title 
at   the    suit   of   one   not   at   the   time    entitled   to    the 
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beneficial  estate,  provided  the  legal  title  when  so  con- 
veyed will  inure  to  the  present  beneficial  owner. 

Widdicombe  v.  Childers,  84  Mo.  382,  affirmed  124 
U.  S.  400,  404,  405;  8  Sup.  Ct.  517;  31  L.  Ed. 
427; 
Russell  V.  Clark,  7  Cranch  69,  70;  3  L.  Ed.  271. 


III. 
THE  ORIGINAL  GRANT  WAS  A  TRUST. 

The  original  grant  carried  title  to  the  State  of 
Oregon,  in  trust,  to  be  defeated  only  by  the  actions 
of  the  trustee.  The  State  of  Oregon  held  these  lands 
just  as  any  other  trustee  would  have  held  them.  It 
took  them  not  as  a  sovereign  in  its  sovereign  govern- 
mental capacity,  but  as  a  municipal  corporation  deal- 
ing with  property  interests,  and  as  a  trustee,  to  execute 

the  trust  reposed  in  it  by  the  grant. 

Colton  V.  Colton,  127  U.  S.  300,  310; 
2  Wash.  Real  Prop.  (6  Ed.),  Sec.  1412; 
Schulenherg  v.  Harrima^,  21  Wall.  44; 
Farnsworth  v.  Minn.  S  Pac.  Railroad,  92  U.  S. 

49,  65; 
Rice  V.  Railroad  Co.,  1  Black  358; 
McCarver  v.  Herzherg,  120  Ala.  523;  25  So.  3; 
Galloway  v.  Doe  Ex.  dim.  Henderson,  136  Ala. 

315;  34  So.  957; 
Johnson  v.  Balou,  28  Mich.  378,  382 ; 
Marriner    v.    Oconto    Land    Co.,    146    Wis.    531; 

126  N.  W.  34; 
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Sioux  City  etc.  R.  Co.  v.  U.  S.,  159  U.  S.  349, 
3G4-;  40  L.  Ed.  177; 

2  Wash.  Real  Prop.  (6  Ed.),  Sec.  1471; 
Holmes  v.  Walter,  118  Wis.  409;  95  N.  W.  380; 
62  L.  E.  A.  986,  989. 

Not  intending  to  unjustly  criticize  any  decisions  here- 
tofore rendered  by  the  District  Court  of  the  State  of 
Oregon,  in  connection  with  this  grant,  or  the  grant  to 
the  Oregon  and  California  Railroad  Company,  we  wish 
to  say: 

^^No  court  can  sanction  the  violation  of  a  trust, 
but  will  always  act  on  the  jd resumption  that  it  will 
be  faithfully  executed.  And  this  is  especially  the 
case  when  the  trust  is  vested  in  the  State,  which 
is  not  amenable  to  judicial  process. '' 

Paup.  et  al.  v.  Drew,  51  U.  S.  217,  222  (10  How. 
222). 


IV. 

FEDERAL  QUESTION. 

Whether 

'^a  suit  is  one  that  arises  under  the  constitution 
or  laws  of  the  United  States,  is  determined  by  the 
question  involved.  If,  from  them,  it  appears  that 
some  title,  right  or  privilege,  or  estate  on  which 
the  recovery  depends  will  be  defeated  by  one  con- 
struction of  the  Constitution,  or  a  law  of  the 
United  States,  or  sustained  by  the  opposite  con- 
struction, then  the  case  is  one  arising  under  the 
Constitution  or  laws  of  the  United  States," 
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and   the   constniction   of   this     law    must    be    directly 
involved. 

Doolan  v.  Carr,  125  U.  S.  618,  620 ; 

Huff  V.  Union  National  Bank,  173  Fed.  333,  336; 

Cooke  V.  Avery,  147  U.  S.  375; 

Starin  v.  City  of  Netv  York,  115  U.  S.  248,  257 ; 

Spokane  Falls  v.  Zeigler,  167  U.  S.  65,  72. 


V. 

Trusts  are  classified  as  legal  and  illegal.  They  are 
illegal  when  they  are  for  purposes  of  immorality,  or 
vice,  or  of  defrauding  creditors,  or  contravene  some 
statute,  or  are  contrary  to  public  policy.  The  trust 
ex-malificio  which  now  exists  in  the  Southern  Oregon 
Comjjany,  is  one  that  contravenes  a  statute,  to  wit: 
The  Granting  Act,  and  further,  the  trust  which  exists 
in  the  Southern  Oregon  Company  of  the  lands  involved 
in  this  suit,  is  contrary  to  public  policy,  for  it  is  a 
fraud  of  the  rankest  and  most  vicious  kind. 

1  Perry  on  Trusts  (6  Ed.),  Sec.  21; 

1  Lewin  on  Trusts,  19. 

Referring  to  trusts  contravening  some  statute,  or 
which  are  contrary  to  public  policy,  Mr.  Lewin  says: 

**The  latter  are  trusts  created  for  the  attainment 
of  some  end  contravening  the  policy  of  the  law, 
and  therefore  not  to  be  sanctioned  in  a  forum 
professing  not  only  justice,  but  equity,  as  a  trust 
to  defraud  creditors,  or  to  defeat  a  statute."  (The 
italics   are   ours.) 
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A  trust  ex-malificio  is : 

^*A  species  of  constructive  trust  arising  out  of 
some  fraud,  misconduct,  or  breach  of  faith  on  the 
part  of  the  person  charged  as  trustee,  which  ren- 
ders it  an  equitable  necessity  that  a  trust  should 
be  implied/' 

^^  Trusts  ex-malificio  differ  from  other  trusts,  in 
that  they  are  not  within  the  intention,  or  contem- 
plation of  the  parties  at  the  time  the  contract  is 
made. ' ' 

Kent  V.  Dean,  128  Ala.  600,  609;  30  So.  543; 

Pomerotf's  Eq.  Jur.,  Sees.  155,  1053; 

Davis  V.  Hamlin,  108  111.  40,  49; 

Moore    v.    Crawford,    130    U.    S.    122,    128;    32 

L.  Ed.  878; 
Monroe  Cattle  Co.  v.  Becker,  147  U.  S.  47,  57; 
Angle  v.  Chicago  etc.  R.  Co.,  151  U.  S.  1,  26; 
11  Encp.  U.  S.  Sup.  Ct.  Rep.,  pg.  692. 


VI. 

TRANSFERS  IN  VIOLATION  OF   STATUTE   CONVEYS  NO  TITLE. 

A  sale   of  lands  in  larger  quantities  than  provided 
for  in  a  public  grant  is  void  and  no  title  passes: 
Jackson  et  al.  v.  Davidson,  65  Mich.  416; 
L.  R.  Ft.  Smith  R.  Co.  v.  Howell,  31  Ark.  120; 
Swan  v.  Miller,  1  So.  68; 
Sullivan  v.  Van  Kirk  L.  &  C.  Co.,  26  So.  925; 
Schulenhurg  V.  Harriman,  21  Wall.  44;  22  L.  Ed. 

551; 
Taylor  v.  Brown,  5  Dak.  335;  40  N.  W.  525; 
Smythe  v.  Henry,  41  Fed.  705. 
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Where  a  trust  is  expressly  created  by  a  written 
instrument,  every  sale  in  breach  or  contravention  of 
the  trust  is  declared  to  be  absolutely  void  even  if  the 
same  is  under  sanction  of  the  court. 

Foxcroft  V.  Mallett,  45  U.   S.  353;  4  How.  353, 

376;  11  L.  Ed.  1008; 
Lewis  V.  Taylor,  96  Ky.  556;  29  S.  W.  444. 

In  Sivan  v.  Miller,  1  So.  68,  it  is  said: 

*'It  can  scarcely  be  contended  that  a  sale  made 
in  contravention  of  the  letter  and  policy  of  a  law 
is  merely  voidable.  It  cannot  be  other  than  void 
ab  initio/'  ^'No  sale  made  in  violation  of  law 
can  be  said  to  be  bona  fide,  nor  are  the  claims  of  a 
mala  fide  purchaser  intended  to  be  protected  by  the 
statutes.  The  contracts  of  sale,  being  void  for  ille- 
gality, were  incapable  of  ratification.  Only  that 
which  is  voidable  can  be  ratified  in  any  proper 
sense  of  the  word,  not  that  which  is  absolutely 
void'\ 


VII. 


EQUITY  HAS  POWER  TO  ENFORCE  THE  CONDITIONS  OF 

THIS  GRANT. 

A  court  of  equity  has  plenary  jurisdiction  of  a  bill 
to  establish  and  enforce  a  trust,  and  where  jurisdiction 
is  obtained  to  aid  in  the  execution  of  a  trust,  it  may 
retain  the  bill  and  afford  full  relief. 

French  v.  Westgate,  70  N.  H.  229;  47  Atl.  93; 
Johnson  v.  Towsley,  13  Wall.  72;  20  L.  Ed.  485; 
Hall  V.  Dunn,  52  Or.  479;  97  Pac.  811; 
McKee  v.  Lannon,  159  U.  S.  317; 
10  Ency.  of  U.  S.  Sup.  Ct.  Rep.,  pg.  260,  261. 
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VIII. 

Trustees   With   Notice — Their   Successors. 

Persons  acquiring  trust  property  belonging  to  an 
active  continuing  trust,  with  notice  of  such  trust,  are 
considered  trustees  and  may  be  compelled  to  execute 
the   trust. 

Lockhart  v.  Leeds,  195  U.  S.  427,  436;  49  L.  Ed. 

263; 
1  Stonfs  Eq.  Jur.,  Sec.  533,  1061; 
French  v.  Westgaie,  70  N.  H.  229;  47  Atl.  93. 

It  is  alleged  (and  it  is  true)  that  the  Oregon  South- 
ern Improvement  Company  mortgaged  the  property 
involved  to  the  Boston  Trust  Company  an(i  that  the 
mortgage  was  foreclosed  and  the  properly  acquired 
by  the  Southern  Oregon  Company  with  full  notice  of 
lack  of  title  and  that  such  act  was  in  contravention 
of  a  public  law.  This  gave  no  greater  title  than  was 
originally  possessed  by  the  grantees  of  the  Coos  Bay 
Wagon  5oad  Company. 

Lewis  V.  Taijlor,  96  Ky.  556;  29  S.  W.  444,  445; 
Bragg  v.  Hartney,  92  Ark.  55;  121  S.  W.  1059; 
Doiv  V.  Berry,  18  Fed.  121; 
39  Cyc,  548,  549,  562; 
Story's  Eq.  Jur.,  Sec.  1903. 

A  person  for  whose  benefit  a  trust  is  created  may, 
in  equity,  compel  its  performance,  although  he  is  not 
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a  party  to  the  contract  which  created  it,  and  had  no 
knowledge  thereof  at  the  time  of  its  creation. 

Felix  V.  Patrick,  145  U.  S.  317,  328;  36  L.  Ed.  719. 

Bank  of  Met.  v.  GiittscUlck,  14  Pet.  19,  30,  31; 
10  L.  Ed.  335; 

39  Cyc,  79; 

1  Perry  on  Trusts,  Sec' 223  (6th  Ed.). 

2  Perry  on  Trusts,  Sees.  828,  835   (6th  Ed.). 
Union  Pac.  R.  Co,  v.  Durant,  95  U.  S.  576;  24 

L.   Ed.   391. 


IX      ' 

CONSTRUCTIVE  TRUSTS  ARE  MOULDED  TO  FIT  THE  INSTANT 

CASE  BY  EQUITY. 

Trusts  which  arise,  in  view  of  a  court  of  equity,  in 
favor  of  persons  equitably  entitled  to  property — wrong- 
fully obtained  or  withheld  by  another  (the  Southern 
Oregon  Company),  are  not  trusts  at  all,  in  the  proper 
sense  of  the  word,  as  no  relation  of  confidence  exists, 
and  the  person  equitably  entitled  seeks,  not  to  secure 
an  equitable  estate,  but  merely  to  enforce  an  equitable 
right.  Since,  however,  courts  of  equity  in  such  a 
case  frequently  apply  the  same  remedy  as  in  the  case 
of  a  fraudulent  breach  of  trust  by  a  trustee,  the  cus- 
tom has  become  almost  universal,  of  assuming  and 
implying  the  existence  of  a  trust,  for  the  purpose 
of  giving  relief  to  the  person  defrauded,  a  trust  so 
implied  being  generally  known  as  a  constructive  trust, 
it  is  remedial  rather  than  substantive. 

Lockhart  v.  Leeds,  195  U.  S.  427; 

Lord's  Laws  of  Oregon,  Vol.  I,  Sees.  516,  389; 


16 


Cattle  Co.  V.  Becker,   147  U.  S.  47,  57;  13  Sup. 

Ct.  217; 
39  Cyc,   548,  549,  550,  169,  170; 
3  Pom.  Eq.  Jut.   (3rd  Ed.),  Sees.  1044,  1053. 


X. 

CONSTRUCTION  OF  THE  GRANTING  ACT. 

The  first  principle  of  statutory  construction  is,  that 
the  intent  of  the  legislature  must  be  ascertained  and 
enforced.  This  is  not  a  rule  of  statutory  construction, 
it  is  the  object  of  statutory  construction.  Although 
an  elementary  principle,  it  is  frequently  referred  to 
by  the  courts  when  efforts  are  made  to  induce  a 
perversion  of  the  meaning  of  a  statute  under  the  guise 
of  statutory  construction. 

Winona  etc.  v.  Barney  et  al.,  113  U.  S.  618,  625; 
Lewis   Sutherland   Stat.   Con.,   Vol.   II,   pp.    693 

et   seq. ; 
Schulenberg  v.  Harriman,  21  Wall.  44; 
United  States  v.  Southern  Pacific,  146  U.  S.  570, 

599. 

Closely  allied  to  the  rule  last  stated  is  the  familiar 
rule,  that  in  the  construction  of  a  statute,  effect  must 
be  given,  not  only  to  the  entire  statute,  but  to  all  of 
its  parts.  The  legislature  is  presumed  not  to  have 
inserted  any  provision  or  clause  which  it  did  not  intend 
should  be  enforced. 
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That  construction  is  favored  which  gives  effect  to 
every  clause,  and  every  part  of  the  statute,  thus  pro- 
ducing a  consistent  and  harmonious  whole.  A  con- 
struction which  would  leave  without  effect  any  part 
of  the  language  used  should  be  rejected  if  an  interpre- 
tation can  be  found  which  will  give  it  effect. 

It  is  next  in  order  to  ascertain  the  general  method 
by  which  statutory  enactments  are  construed  and  apply 
it  in  the  case  at  bar.  The  language  employed  controls 
unless  the  natural  and  ordinary  meaning  thereof  leads 
to  consequence  so  absurd  or  irrational  as  to  create  a 
doubt  that  Congress  so  intended. 

The  primary  and  general  rule  of  statutory  construc- 
tion is  that  the  intent  of  the  lawmaker  is  to  be  found 
in  the  language  employed.  If  the  language  employed 
is  plain  and  unambiguous,  and  the  natural  and  ordi- 
nary meaning  thereof  involves  no  consequences  so 
absurd  or  irrational  as  to  raise  a  doubt  that  the  leg- 
islature so  intended,  it  is  conclusive,  and  the  work  of 
construction  is  at  an  end.  It  is  a  maxim  of  all  rules 
of  statutory  construction  that  when  a  plain  and  un- 
ambiguous meaning  has  been  reached,  which  does  not 
upon  its  face  suggest  that  it  could  not  have  been 
intended  by  the  legislature,  the  process  of  construction 
is  completed.  Rules  of  statutory  construction  are  to 
be  employed  to  resolve,  but  never  to  create,  doubts. 

United  States  v.  Goldenberg,  168  U.  S.  95,  102; 
Hamiltone  v.  Rathbone,  175  U.  S.  414,  419; 
Lewis'  Sutherland  Statutory   Construction^   Vol. 
2,   pp.    698-702,   and   cases   cited. 


18 


XI. 

THE   SOUTHERN   OREGON  COMPANY,  AND   ITS  PREDECESSORS 
IN  INTEJSEST  WERE  NOT  BONA  FIDE  PURCHASERS. 

Where,  upon  the  face  of  the  title  papers,  the  pur- 
chaser from  a  trustee  has  full  means  of  acquiring 
complete  knowledge  of  the  title  from  the  references 
therein  made,  and  to  the  origin  and  consideration 
thereof,  he  will  be  deemed  to  have  constructive  notice 
thereof. 

Gaines  v.  Summers,  50  Ark.  322 ;  7  S.  W.  201 ; 

Oliver  v.  Piatt,  3  How.  333 ;  11  L.  Ed.  622 ; 

39  Cyc,  562,  563,  565,  566. 

Under  all  the  facts  alleged  in  the  complaint,  the 
defendant,  Southern  Oregon  Company,  is  not  a  bona 
fide  purchaser  or  holder  of  the  lands  involved.  No 
party,  with  notice,  receiving  a  deed  from  a  party 
holding  lands  in  trust,  in  violation  of  the  terms  of 
such  trust,  can  be  a  bona  fide  holder  of  such  lands. 

2  Wash,  Real  Prop,    (6  Ed.),  Sees.   1435,   1483; 

note  5; 
Black  Com.,  Book  II,  337; 
WormJley  v.   Wormley,  8  Wheat.  421;  5  L.  Ed. 

651; 
U.  Pac  E.  Co.  V.  McAlpine,  129  U.  S.  305,  314. 


XII. 

ESTOPPEL. 

The  grantees  are  estopped  to  deny  the  effect  of  said 
grantor's  contract  for  the  benefit  of  third  parties  or 
terms  of  this  trust. 

2  Wash.  Real  Prop.  (6  Ed.),  Sec.  1471; 
Little  Rock  S  Ft.  Smith  R.  R.  v.  Howell,  31  Ark. 
119,   127; 
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Maynard  v.  Maynard,  4  Ed.  Ch.  711; 

Taylor  v.  Fla.  E.  C,  Ry,  Co.,  54  Fla.  636;  45  So. 

574;  127  Am.  St.  Rep.  155,  165; 
2  Devlin  on  Deeds,  (3rd  Ed.)  Sec.  940a; 
Hickey  v.  Ry.  Co.,  51  Ohio  St.  40;  36  N.  E.  672; 

23  L.  R.  A.  396;  46  Am.  St.  Rep.  545; 
Peters  v.  Bain,  133  U.  S.  695 ; 
Atl.  Dock  Co.  V.  Leavitt,  54  N.  Y.  35,  38. 


XIII. 

EFFECT  OF  PROVISO  FOR  SALE  OF  LANDS. 

This  is  a  ^'clinging  condition '^  to  the  estate  no  matter 
in  whom  the  title  is  found,  and  even  in  remote  alienees, 
it  is  a  condition  ^^ running  with  the  land." 

2  Wash.  Real  Prop.  (6  Ed.),  Sec.  1481; 
Demhitz  on  Land  Titles,  pg.  160,  note  165; 
Shepard^s  Touchstone,  Ch.  6,  176,  161; 
1  Coke  on  Lit.,  pg.  230b ;  also  pg.  47a ; 
Foxcroft  V.  Mallet,  45  U.   S.   353;   4   How.   353, 

376;  11  L.  Ed.  1008; 
Carver  v.  Jackson  etc.,  4  Peters  84,  et  seq. 


XIV. 

EFFECT  OF  THE  PATENTS. 

On  the  18th  day  of  June,  1874,  an  Act  authorizing 
patents  to  issue  for  these  lands  was  approved  by  the 
President  of  the  United  States,  which  became  a  public 
law  and  was  supplementary  to  the  original  Granting 
Act. 
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This  Act  contained  the  following  proviso: 

**Pkovided,  that  this  shall  not  he  construed  to 
revive  any  land  grant  already  expired  nor  to 
create  any  new  rights  of  any  hind  except  to  pro- 
vide for  issuing  patents  for  lands  to  which  the 
State  is   already   entitled.*^ 

As  said  by  Brewer,  J.,  in  Shaw  v.  Kellogg,  170  U.  S. 
312,  ^Hhere  is  no  magic  in  the  word  patent '\  The 
patent  to  any  portion  of  this  wagon  road  land  grant 
operates  in  three  ways: 

1.  It  is  a  conveyance  by  the  Government — if  the 
Government  has  any  interest  to  convey  that  has  not 
already  been  granted, 

2.  It  is  issued  in  confirmation  of  the  claim  of  a 
previously  existing  title — to  the  extent  of  that  title — 
no  further.  The  patent  is  as  broad  as  the  grant,  and 
not  broader;  it  is  as  narrow  as  the  grant,  and  not 
narrower;  it  adds  nothing  to,  nor  subtracts  nothing 
from,  the  interest  vested  by  the  grant  of  1869. 

3.  It  is  documentary  evidence,  having  the  dignity 
of  a  record  of  the  existence  of  that  title;  or  of  such 
equities  respecting  the  holder  *s  claim  as  justifies  its 
recognition.  It  is  to  its  possessor  an  instrument  of 
quiet  and  security  to  the  extent  of  the  estate  con- 
veyed; it  does  not  add  anything  to  the  estate  vested 
by  the  original  grant;  if  it  did  it  would  be  inoperative 
to  that   extent. 

Langdeau  v.  Banes,  21  Wall.  521,  529;  22  L.  Ed. 

606; 
Wright  v.  Eoseherry,  121   U.   S.   488,   497,  499; 

30  L.  Ed.  1039; 
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Whitney  v.  Morroiv,  112  U.  S.  693,  695;  28  L.  Ed. 

871; 
Morrow  v.  Whitney,  95  U.  S.  551 ;  24  L.  Ed.  456. 


XV. 

LIMITATIONS  AND  LACHES. 

As  between  the  trustee  and  cestui  que  trust  in  case 

of  an  express  trust,  the  statute  of  limitations  has  no 

application  and  no  length  of  time  is  a  bar,  because  the 

law   will   not   permit    the    trustee    to    begin    to   hold 

adversely   until   he    shall   have    restored   the   property 

to  the  true  owner,  and  given  notice  of  his  own  interest. 

Manandas  v.  Mann,  22  Or.  531;  30  Pac.  422; 

Foxcroft  V.  Mallet,  45  U.  S.  353;  11  L.  Ed.  1008; 

Marriner  v.  Oconto  Land  Co.,  142  Wis.  531;  126 

N.  W.  34; 
Neiv  Orleans  v,  Warner,  175  U.  S.  120,  130;  20 

Sup.  Ct.  44; 
25  Cyc,  1149,  1150,  and  cases  cited; 
Canada  v.  Daniel  (Mo.),  157  S.  W.  1032; 
Elliott  V.  Machine  Co.,  236  Mo.  546;  139  S.  W. 

356; 
Case  V.  Goodman,  250  Mo.  112;  156  S.  W.  698. 


XVI. 

ADVERSE   POSSESSION.— COLOR  OF   TITLE. 

The  Southern  Oregon  Company  pretends  to  hold 
title  to  the  lands  involved  in  fee  simple.  To  do  this 
its  position  must  be  adverse  to  the  whole  world.     This 
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it  can  not  do,  for  its  title  rests  upon  the  original  grant. 
The  patents  issued  to  the  Wagon  Road  Company  con- 
veyed no  title  whatsoever,  and  their  effect  was  pur- 
posely restricted  by  Congress  to  guard  against  the  very 
fraud  exposed  in  this  particular  case. 

Altschal  V.  O'Neill,  35  Or.  202,  221;  58  Pac.  95; 

Ward  V.  Cochran,  150  U.  S.  597,  608;  14  Sup.  Ct. 
230;  37  L.  Ed.  1195. 

All  deeds  upon  which  defendant,  Southern  Oregon 
Company,  bases  its  title  were  executed  fraudulently 
and  in  violation  of  express  statutory  provisions,  and 
were  accepted  by  said  defendant  and  its  predecessors 
in  interest,  with  full  knowledge  of  the  Granting  Act,  and 
such  deeds  do  not  give  color  of  title. 

Taylor  v.  Brown,  5  Dak.  335;  40  N.  W.  525; 
Smythe  v.  Henry,  41  Fed.  705,  709; 


Argument. 

An  extended  argument  is  uncalled  for  in  this  case, 
for  the  land  grant  situation  on  this  coast  has  been 
thoroughly  exposed  during  the  last  seven  years,  by 
the  government  and  private  parties. 

As  far  as  the  State  of  Oregon  is  concerned,  in  con- 
nection with  this  grant,  it  cannot  be  disputed  that  the 
State  was  made  a  trustee  of  these  lands  {Colton  v. 
Colton,  127  U.  S.  300-310)  Iby  the  United  States. 

This  court  must  concede  .  that  the  trust  passed  from 
the   State   of  Oregon   to   the   Coos   Bay  Wagon   Road 
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Company.  The  court  must  further  admit  that  the 
Coos  Bay  Wagon  Road  Company,  in  violation  of  this 
trust,  attempted  to  sell  the  wagon  road  bed  to  John 
Miller,  alias  Ambrose  Woodroof;  likewise  two  large 
tracts  of  the  granted  land,  one  to  Miller,  alias  Wood- 
roof,  and  the  other  to  William  H.  Besse. 

These  transfers  were  absolutely  contrary  to  a  public 
law,  and  in  defiance  of  a  public  statute,  and  these  trans- 
fers cannot  be  maintained,  or  upheld,  by  this  court,  or 
any  other  court;  such  transfers  carried  no  title  of  any 
kind  or  character. 

This  court  must  concede  that  all  instruments  executed 
by  the  Wagon  Road  Company  carried  notices  of  the 
grant,  and  trust,  upon  the  face  of  such  conveyances; 
and  to  more  clearly  indicate  to  the  court  the  knowledge 
of  wrong  on  the  part  of  the  Coos  Bay  Wagon  Road 
Company,  in  these  transfers,  we  here  insert  a  copy 
of  a  certain  deed  (illustrative  of  many  others)  from 
the  Wagon  Road  Company  to  Charles  F.  Wheeler, 
executed  in  1873,  wherein  it  recognizes  the  binding 
force  and  effect  of  the  grant  to  it,  and  its  duties 
under   its    provisions. 

To  more  clearly  indicate  the  change  of  position 
in  the  control  of  the  Coos  Bay  Wagon  Road  affairs 
we  also  insert  (omitting  description  of  land)  deeds 
from  the  Wagon  Road  Company  to  Miller  and  Besse. 

These  deeds  are  inconsistent,  one  is  honest  and  car- 
ries out  the  will  of  Congress,  while  the  others  are 
nothing  more  nor  less  than  a  deliberate  and  flagrant 
breach  of  a  public  laiv,  and   are  the   strongest   argu- 
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ment  that  can  be  made  as  to  the  dishonest  motive  of 
the  Wagon  Road  Company,  in  attempting  to  defraud 
the  public  of  its  rights  in  these  lands,  and  to  put 
the  title   beyond   the   reach   of  the   law. 

The  Wheeler  deed  is  as  follows: 

'^Office  of  Coos  Bay  Wagon  Road  Company, 
Roseburg,  Oregon,  March  10th,  1873,  at  a  meet- 
ing of  the  Board  of  Directors  of  the  Coos  Bay 
Wagon  Road  Company,  held  at  the  office  of  the 
Company,  at  Roseburg,  on  the  10th  of  March, 
A.  D.  1873,  at  which  were  present  Aaron  Rose, 
President;  A.  R.  Flint,  T.  J.  Beale,  S.  Hamilton 
and  J.  M.  Eberlien,  Directors,  and  J.  F.  Watson, 
Secretary,  among  other  proceedings  the  following 
resolution  was  adopted: 

Resolved,  That  the  President  and  Secretary 
be  and  they  are  hereby  authorized  and  empowered 
in  the  name  and  on  behalf  of  the  Company  to 
make,  execute,  seal,  with  the  corporate  seal  of 
the  Company,  and  deliver  to  the  parties  entitled 
thereto,  deeds  in  fee  simple  in  all  cases  in  which 
they  have  contracted  to  sell,  any  lands  forming 
part  of  its  land  grant. 

I,  J.  F.  Watson,  Secretary  of  Coos  Bay  Wagon 
Road  Company,  hereby  certify  that  the  foregoing 
is  a  true  and  correct  transcript  from  the  records 
of  Coos  Bay  Wagon  Road  Company  in  my  pos- 
session as  Secretary. 

In  Witness  Whekeof  I  have  hereunto  set  my 
hand  and  affixed  the  Seal  of  said  Company,  the 
30th  day  of  June,  A.  D.  1873. 

(Seal)  J.  F.  Watson,  Secretary. 

Know  All  Men  By  These  Presents,  That  the 
Coos  Bay  Wagon  Road  Company,  a  private  Cor- 
poration, duly  incorporated  under  the  laws  of  Ore- 
gon, represented  herein  by  S.  Hamilton,  its  Presi- 
dent, and  J.  F.  Watson,  its  Secretary;  for  and  in 
consideration  of  the  sum  of  Four  Hundred   (400) 
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Dollars,  gold  coin  of  the  United  States,  to  it  paid 
by  Charles  F.  Wheeler,  of  Coos  County,  in  the 
State  of  Oregon,  at  or  about  the  ensealing  of 
these  presents,  the  receipt  of  which  is  hereby  ac- 
knowledged, has  bargained,  sold  and  conveyed  and 
by  these  presents  does  bargain,  sell  and  convey 
unto  the  said  Charles  F.  Wheeler,  his  heirs  and 
assigns  forever,  all  of  the  following  described 
tract  or  parcel  of  land  situated  in  Coos  County, 
Oregon;  being  a  part  of  the  lands  granted  by  the 
Act  of  Congress,  approved  March  3,  1869,  to  the 
State  of  Oregon,  to  aid  in  the  construction  of  a 
Military  W^agon  Road  from  the  Navigable  waters 
of  Coos  Bay  to  Roseburg,  and  granted  by  the 
Act  of  the  Legislative  Assembly  of  the  State  of 
Oregon,  approved  October  26th,  1870,  to  the  Coos 
Bay  Wagon  Road  Company,  to  wit:  The  East 
Half  of  the  North  East  Quarter,  and  the  North 
East  Quarter  of  the  South  West  Quarter  and  the 
South  West  Quarter  of  the  South  West  Quarter 
of  Section  Thirty  Five  (35)  in  Township  Twenty 
Six  (26)  South  of  Range  Thirteen  (13)  West  of 
Willamette  Meridian,  containing  one  hundred  and 
sixty  (160)  acres. 

To  Have  and  to  Hold,  The  premises  above 
described,  together  with  all  appurtenances  there- 
unto,  in  any  way  appertaining  or  belonging,  unto 
the  said  Charles  F.  Wheeler,  his  heirs  and  assigns 
forever. 

In  Witness  Wheeeof,  The  President  and  Sec- 
retary of  Coos  Bay  Wagon  Road  Company  have 
hereunto  set  their  hands  and  affixed  the  Corporate 
Seal  of  said  Company,  this  Thirtieth  (30th)  day  of 
June,  A.   D.   1873. 

(Seal)  Coos  Bay  Wagon  Road  Company, 

By  S.  Hamilton,  President, 
J.  F.  Watson,  Secretary. 
In  Presence  of: 
L.  F.  Lane, 
C.  A.  Fergerson.'* 
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In  contradistinction  to  the  Wheeler  deed  we  exhibit 
copies  of  deeds  (omitting  descriptive  parts),  to  Miller 
and  Besse,  of  lands,  and  wagon  road  bed,  in  this 
argument,  again  emphatically  calling  the  court's  atten- 
tion to  the  Act  of  June  18,  1874,  authorizing  patents 
to  issue,  and  specifically  pointing  out  the  following 
proviso  contained  in  said  Act: 

^^ Provided,  that  this  shall  not  be  construed  to 
revive  any  Land  Grant  already  expired,  nor  to 
create  any  new  rights  of  any  kind,  except  to  provide 
for  issuing  patents  for  lands  to  which  the  State 
is  already  entitled/'  (Langdeau  v.  Hanes,  21  Wall. 
521-529;  22  L.  Ed.  606.) 
^^Coos  Bay  Wagon  Road  Company, 

TO 

John  Millek. 

Know  All  Men  By  These  Presents:  That  the 
Coos  Bay  Wagon  Road  Company,  a  corporation 
duly  organized  under  the  laws  of  the  State  of 
Oregon,  and  represented  herein  by  S.  Hamilton, 
its  President,  and  J.  F.  Watson,  its  Secretary, 
being  thereunto  duly  authorized  by  virtue  of  a 
resolution  of  the  Stockholders  of  said  corporation, 
and  by  a  resolution  of  the  Trustees  of  said  cor- 
poration, copies  of  which  resolutions  are  attached 
hereto  and  hereby  made  a  part  of  this  deed,  for 
and  in  consideration  of  the  sum  of  Thirty-five 
thousand  ^ve  hundred  and  thirty-four  and  00/100 
dollars  in  Gold  Coin  of  the  United  States,  to  it 
in  hand  paid  by  John  Miller,  of  the  City  and 
County  of  San  Francisco  in  the  State  of  California, 
at  or  about  the  ensealing  and  delivery  of  these 
presents,  the  receipt  whereof  is  hereby  acknowl- 
edged, has  granted,  bargained,  sold  and  conveyed, 
and  by  these  presents  does  grant,  bargain,  sell  and 
convey  unto  the  said  John  Miller,  his  heirs  and 
assigns  forever,  all  of  the  following  described 
tracts   or  parcels    of    land,    situated    in    Douglas 
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County  in  the  State  of  Oregon,  and  in  Coos  County 
in  said  State,  being  all  of  the  lands  granted  by 
the  Act  of  Congress  approved  March  3,  1869,  en- 
titled 'An  Act  Granting  lands  to  the  State  of  Ore- 
gon to  aid  in  the  construction  of  a  Military  Wagon 
Eoad  from  the  navigable  waters  of  Coos  Bay  to 
Eoseburg  in  said  State,  and  granted  by  the  Act 
of  the  Legislative  Assembly  of  the  State  of  Ore- 
gon, approved  October  26th,  1870,  to  the  Coos 
Bay  Wagon  Koad  Company.  Embraced  and 
described  in  Patent  No.  1  issued  by  the  Govern- 
ment of  the  United  States  to  the  Coos  Bay  Wagon 
Eoad  Company,  bearing  date  February  12th,  A.  D. 
1875.  Except  such  tracts  as  have  been  already 
sold  and  disposed  of  by  said  Company  (a  list  of 
which  tracts  have  been  delivered  to  said  John 
Miller).     The  lands  granted,  bargained,   sold  and 

conveyed  hereby  are  described  as  follows,  to  wit: 

*     #     # 

All  of  said  tracts,  containing  in  the  aggregate 
Thirty-five  thousand  ^ve  hundred  thirty-three  and 
59/100  acres,  together  with  all  appurtenances  there- 
unto belonging  or  in  any  wise  appertaining. 

To  Have  and  to  Hold  all  of  the  said  tracts  above 
described  with  all  appurtenances  thereunto  in  any 
way  appertaining  or  belonging  unto  the  said  John 
Miller,  his  heirs  and  assigns  forever. 

In  Witness  Whereof,  the  said  Coos  Bay  Wagon 
Eoad  Company  has  caused  its  Corporate  Seal  to 
be  hereunto  affixed  and  its  corporate  name  to  be 
hereunto  subscribed  by  its  President  and  its  Sec- 
retary thereto,  duly  authorized  by  resolution  as 
aforesaid  this  31st  day  of  May,  A.  D.  Eighteen 
Hundred  and  Seventy-five. 

Coos  Bay  Wagon  Eoad  Company, 
By  S.  Hamilton,  President, 

and 
J.  F.  Watson,  Secretary. 
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Signed,  sealed  and  delivered  in  presence  of 
As  to  S.  Plamil ton's  Signature: 
John  H.  Cammet, 
A.  T.  Green. 
As  to  Signature  of  J.  F.  Watson: 
L.  F.  Lane, 
J.  B.  Noble/' 


*'Coos  Bay  Wagon  Road  Company, 

TO  i>  Deed  of  Wagon  Road. 

John  Miller. 

Know  All  Men  By  These  Presents:  That  the 
Coos  Bay  Wagon  Road  Company,  a  corporation 
duly  incorporated  under  the  laws  of  the  State  of 
Oregon,  represented  herein  by  S.  Hamilton,  its 
President,  and  J.  F.  Watson,  its  Secretary,  and 
being  thereunto  duly  authorized  by  virtue  of  the 
resolution  of  the  Stockholders,  and  of  a  resolution 
of  the  Trustees  of  said  corporation,  copies  of  which 
are  hereunto  attached  and  made  a  part  of  this 
deed,  for  and  in  consideration  of  the  sum  of 
Thirty-seven  thousand  and  two  hundred  ($37,200) 
dollars  in  United  States  Gold  Coin,  to  it  paid  by 
John  Miller  of  the  City  and  County  of  San  Fran- 
cisco, State  of  California,  at  or  about  the  enseal- 
ing and  delivery  of  these  presents,  the  receipt 
whereof  is  hereby  acknowledged.  Has  Granted,  bar- 
gained, sold  and  conveyed,  and  by  these  presents 
does  grant,  bargain,  sell  and  convey,  unto  the 
said  John  Miller,  his  heirs  and  assigns  forever, 
all  of  that  certain  Military  Wagon  Road  situated 
in  Douglas  County  and  in  Coos  County,  in  the 
State  of  Oregon,  and  running  from  the  navigable 
waters  of  Coos  Bay  to  Roseburg  in  said  State,  and 
all  of  the  land  over  and  upon  which  the  said  road 
passes  and  is  situated,  to  the  width  of  fifty  (50) 
feet  on  each  side  of  the  center  of  said  road,  and 
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also  all  of  the  land,  toll  houses,  toll  gates,  build- 
ings, tools,  wagons,  carts,  implements  and  prop- 
erty connected  and  used  in,  upon  and  about  said 
road,  also  all  franchises,  rights,  privileges  and 
property  appertaining  to  said  road  held  and  which 
may  be  held  and  which  might  be  held  and  exer- 
cised by  said  corporation  as  freely  and  to  the 
same  extent  as  if  the  said  road  remained  the 
property  of  said  corporation. 

But  all  of  the  land  granted  to  said  corporation 
by  the  United  States  and  the  State  of  Oregon 
shall  not  be  affected  by  this  deed  except  so  far 
as  the  same  is  used  for  the  purposes  of  running 
and  operating  said  road. 

To  Have  and  to  Hold  all  of  said  road  as  above 
described  with  all  of  said  appurtenances  there- 
unto belonging  or  in  any  wise  appertaining  unto 
the  said  John  Miller,  his  heirs  and  assigns  forever. 

In  Witness  Whereof,  the  said  Coos  Bay  Wagon 
Eoad  Company  has  caused  its  corporate  seal  to 
be  hereunto  affixed  and  its  corporate  name  to  be 
hereunto  subscribed  by  its  President  and  Secre- 
tary thereunto  duly  authorized  by  resolution  as 
aforesaid  this  31st  day  of  May,  A.  D.  One  thou- 
sand  eight  hundred  and   seventy-five. 

(Seal)  Coos  Bay  Wagon  Road  Company, 

By  S.  Hamilton,  President, 
J.  F.  Watson,  Secretary. 

Signed,  sealed  and  delivered  in  presence  of: 

As  to  signature  of  S.  Hamilton: 

John  H.  Cammet, 

A.  P.  Green.'' 

The  sale  of  the  wagon  road  meant  one  of  two  things : 
First,  that  the  Wagon  Road  Company  intended  to  pass 
the  trust  along,  or:  Second,  to  break  a  public  law.  Either 
motive  makes  no  difference  to  this  court,  for  the 
transfers  were  void  and  carried  no  title. 


30 


**Coos  Bay  Wagon  Road  Company 

TO 

William  H.  Besse. 

This  Indenture,  made  the  seventh  day  of  Janu- 
ary, one  thousand  eight  hundred  and  eighty-four 
between  the  Coos  Bay  Wagon  Road  Company,  a  cor- 
poration duly  formed  and  existing  under  the  laws  of 
the  State  of  Oregon,  whose  office  and  principal  place 
of  business  is  at  the  town  of  Roseburg,  County  of 
Douglas,  State  of  Oregon,  represented  herein  by  its 
president,  S.  Hamilton,  thereunto  duly  authorized  by 
a  resolution  of  the  Stockholders  passed  at  a  meet- 
ing held  on  the  fifth  day  of  January,  A.  D.  1884, 
and  a  resolution  of  the  Board  of  Directors  of  said 
Company  passed  at  a  meeting  held  on  the  fifth  day 
of  January,  A.  D.  1884,  copies  of  both  of  which 
resolutions  are  hereto  attached  and  made  part  of 
this  deed,  party  of  the  first  part,  and  William  H. 
Besse,  of  the  City  of  New  Bedford,  State  of  Massa- 
chusetts, party  of  the  second  part, 

WITNESSETH:  That  the  said  party  of  the  first 
part,  for  and  in  consideration  of  the  sum  of  Ninety- 
one  thousand  seven  hundred  and  fifteen  and  five 
one  hundredth  ($91,715.05)  dollars.  Gold  Coin  of 
the  United  States  of  America,  to  it  in  hand 
paid  by  the  said  party  of  the  second  part 
at  or  before  the  ensealing  and  delivery  of  these 
presents,  the  receipt  whereof  is  hereby  acknowl- 
edged, has  granted,  bargained,  sold,  conveyed  and 
confirmed,  and  by  these  presents  does  grant,  bar- 
gain, sell,  convey  and  confirm  unto  the  said 
party  of  the  second  part  and  to  his  assigns  for- 
ever, all  of  the  following  described  tracts  or  par- 
cels of  land  situate,  lying  and  being  in  the  Coun- 
ties of  Douglas  and  Coos  in  the  State  of  Oregon, 
being  a  portion  of  the  lands  donated  to  the  State 
of  Oregon  by  the  Act  of  Congress  approved  March 
3rd,  1869,  entitled  'An  Act  Granting  lands  to  the 
State  of  Oregon  to  aid  in  the  construction  of  a 
Military  Wagon  Road  from  the  navigable  waters 
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of  Coos  Bay  in  said  State',  and  granted  by  the  Act 
of  the  Legislative  Assembly  of  the  State  of  Ore- 
gon, approved  October  26th,  1870,  to  the  Coos  Bay 
Wagon   Road   Company. 

Being  in  all  Sixty-one  thousand  one  hundred  and 
forty-three  and  37/100  (61,143-37/100)  acres  more 
or  less.  Together  with  all  and  singular,  the  tene- 
ments, hereditaments  and  appurtenances  thereunto 
belonging  or  in  any  wise  appertaining  and  the  re- 
version and  reversions,  remainder  and  remainders, 
rents,  issues  and  profits  thereof.  And  also  all  the 
estate,  right,  title,  interest,  property,  possession, 
claim  and  demand  whatsoever  as  well  in  law  as  in 
equity  of  the  said  party  of  the  first  part  of,  in  or 
to  the  above  described  premises  and  every  part 
and  parcel  thereof,  with  the  appurtenances.  To 
have  and  to  hold  all  and  singular  the  above  men- 
tioned and  described  premises,  together  with  the 
appurtenances,  unto  the  said  party  of  the  second 
part,  his  heirs  and  assigns  forever.  And  the  party 
of  the  first  part  hereby  covenants  to  and  with  the 
party  of  the  second  part,  his  heirs  and  assigns,  that 
said  party  of  the  first  part  is  the  owner  in  fee 
simple  of  said  above  described  premises  and  that 
they  are  free  from  all  incumbrances  and  that  said 
party  of  the  first  part  will  warrant  and  defend  the 
same  from  all  lawful  claims  whatsoever. 

In  Witness  Whereof,  the  said  party  of  the  first 
part  hath  caused  these  presents  to  be  signed  by  its 
President  and  the  official  seal  of  the  Corporation 
to  be  affixed,  the  day  and  year  first  above  written. 
The  Coos  Bay  Wagon  Eoad  Company, 
By  S.  Hamilton,  President. 

In  presence  of 

S.  F.  Chadwick 

E.  B.  Clement 
Attest 

J.  F.  Watson.  (Seal)  Secretary.'' 

Again  we  find  the  defendant.  Southern  Oregon  Com- 
pany, indirectly  admitting  that  it  has  no  estate  in  these 
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lands  by  the  act  of  filing  a  petition  to  avoid  payment  of 
taxes  for  the  years  1909  and  1910.  (U.  S.  v.  Southern 
Oregon  Co.,  196  Fed.  423.)  True,  the  petition  does  not 
directly  admit  that  it  is  without  title — but  why  did  it  file 
the  petition?  The  answer  suggests  itself;  it  had  no 
title  and  did  not  want  to  pay  taxes  on  property  it  did 
not  own. 

In  the  case  of  U.  8.  v.  0.  S  C.  R.  R.  Co.,  now  on  appeal 
in  this  court,  certain  views  are  held  by  the  learned  judge, 
who  rendered  that  opinion,  that  do  not  accord  with  the 
honest  belief  of  the  author  of  this  argument.  Inasmuch 
as  we  are  opposed  to  the  principles  laid  down  in  that 
case,  and  that,  in  a  way,  it  clashes  with  our  conception 
of  what  is  right,  we  maintain,  with  all  due  respect  to 
the  great  ability  of  the  author  of  that  opinion,  that  it 
is  absolutely  wrong,  thoroughly  unjust,  not  practical  in 
its  application,  inconsistent  with  property  rights,  falla- 
cious in  its  foundation,  and  economically  unsound. 

In  the  first  place  the  railroad  company  earned  its 
granted  lands  by  the  construction  of  a  railroad,  accord- 
ing to  the  terms  of  the  grant,  and  its  contract  with  the 
government.  All  conditions  were  complied  with  by  the 
railroad  company,  and,  between  man  and  man,  gov- 
ernment and  citizen,  the  railroad  company  has  an  honest 
vested  right  in  the  grant  of  lands  so  received  from 
the  government. 

The  law  governing  the  administration  of  railroad  and 
wagon  road  grants  is  to  he  found  in  the  Granting  Act, 
and  not  elsewhere;  it  therefore  follows,  that  no  court 
has  a  right  to  go  outside  of  the  Granting  Act  to  cor- 
rectly interpret  it.  For  the  Granting  Act  contains,  cmd 
is  the  sole  evidence  of  the  will  of  Congress. 
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The  railroad  grant  contained  a  clause  to  the  effect 
that  the  lands  should  be  sold  to  ''actual  settlers''  in 
quantities  not  exceeding  one  hundred  and  sixty  acres, 
and  for  not  more  than  two  dollars  and  a  half  per  acre. 
The  railroad  company  failed,  neglected,  and  refused 
to  dispose  of  these  lands  according  to  the  terms  of  the 
grant,  and  the  only  question  before  the  court  was  this; 
could  they  be  compelled  to  comply  with  that  particular 
proviso. 

Plainly  stated,  forfeiture  is  repugnant  to  a  court  of 
equity.  This  is  elementary  and  no  authorities  are  needed 
to  support  this  statement  of  law.  Again,  vested  rights 
cannot  be  struck  down  in  this  country  by  the  imperialistic 
decree  of  any  court.  For  such  rights  are  protected 
by  the  constitution  and  must  be  respected  by  all,  no 
matter  what  their  position  may  be.  If  vested  rights 
are  not  recognized  and  upheld  by  the  courts,  then  we 
have  liberty  uncontrolled  by  law,  and  we  are  a  mob. 
The  basic  foundation  of  this  government  is  simply  this : 
that  we  are  possessed  of  certain  inalienable  rights  gov- 
erned and  regulated  by  law,  making  a  harmonious  whole, 
systematic  and  perfect  in  all  of  its  parts. 

The  remedy  in  the  railroad  case  is  easy  and  abides 
within  the  law;  for,  if  the  railroad  was  insubordinate 
and  continued  in  its  insubordination,  the  court  had 
power  to  appoint  officials  to  distribute  the  grant,  accord- 
ing to  the  terms  of  the  Granting  Act,  without  striking 
down  vested  rights.  The  same  principles  of  justice 
apply,  to  a  limited  extent,  to  the  present  case,  and  we 
insist  and  submit  that  the  case  of  the  United  States  v. 
0.  &  C.  R.  R.  Co.,  now  on  appeal  to  this  court,  is  not 
sound,  nor  an  authority,  in  this  or  any  other  case. 
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Distinguishing  that  case  from  the  one  at  bar,  we  main- 
tain and  insist  that  the  two  cases  are  not  parallel.  In 
the  instant  case,  each  and  every  transaction  is  nothing 
more  nor  less  than  an  open  and  palpable  fraud;  while 
no  fraud  can  be  charged  to  the  railroad  company.  In 
the  railroad  company's  case,  it  is  simply  a  matter  of 
a  difference  of  opinion.  The  railroad  company  either 
will  not,  or  cannot,  distinguish  between  an  '^actual 
settler''  and  an  ^'actual  applicant";  as  a  natural  con- 
sequence, the  railroad  company  cannot  properly  decide, 
in  all  cases,  as  to  who  is  entitled  to  acquire  lands  from 
it.  Both  ^'actual  settler"  and  ^^ actual  applicant"  are 
equally  vociferous  and  vehement  in  forcing  their  respec- 
tive claims  upon  the  railroad  company,  and  stoutly,  if 
not  boisterously,  maintain  their  opinion  that  they  should 
have  certain  lands.  While  the  railroad  company,  just 
as  obstinately  and  pertinaciously,  maintain  that  it  is 
absolutely,  and  beyond  question,  entitled  to  its  oivn 
opinion  concerning  its  own  property,  and  its  oivn  poli- 
cies in  the  management  of  its  own  affairs. 

In  other  words  uncertain  and  unknown  human  ele- 
ments entirely  disconnected  with  the  management  of  the 
railroad  company,  and  antagonistic  to  it,  would  direct 
its  affairs,  control  its  future,  and  dictate  orders  to  its 
** office  help",  landing  it,  and  its  bondholders,  in  finan- 
cial regions  beyond  the  knowledge  of  this  court  or  any 
other  earthl}^  intelligence.  It  is  respectfully  submitted 
that  if  these  ideas  were  carried  out,  it  would  mean 
confusion  between  the  comprehension  of  true  deduc- 
tions, and  the  comprehensiveness  of  the  underlying 
data.     More  plainly   speaking,  from  a  rational   man's 
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standpoint,  such  things  would  bring  about  a  para- 
doxical situation  beyond  the  control  of  economic  laws 
or  business  principles. 

No  comparison,  in  the  true  sense  of  the  word,  can  be 
made  between  the  present  case  and  that  of  the  railroad 
company;  for  here,  we  have  a  violation  of  a  public  law 
by  fraud,  on  the  part  of  the  Southern  Oregon  Com- 
pany, and  its  predecessors  in  interest. 

Defendant,  Southern  Oregon  Company,  relies  upon 
the  Statute  of  Limitations,  and  the  Doctrine  of  Laches, 
to  protect  it  in  its  unlawful  and  fraudulent  claims  to 
the  property  involved  in  this  suit,  beside,  no  doubt, 
upon  general  principles  of  law,  which  might  govern  in 
some  cases,  but  which  have  no  application  here,  for  we 
have  to  do  with  the  breach  of  a  ptihlic  laiv,  and  a  plain 
violation  of  its  express  proviso.  The  rule  is  familiar: 
that  as  between  a  trustee  and  cestui  que  trust,  in  the 
case  of  an  express  trust,  the  Statute  of  Limitations  has 
no  application,  and  no  lapse  of  time  constitutes  a  bar. 
The  relation  of  privity  between  the  parties  is  such  that 
the  position  of  one  is  the  position  of  another  and  there 
can  be  no  adverse  claim  of  position  during  the  continu- 
ance of  the  relation  (Lewis  v.  Hatvhins,  23  Wall.  U.  S. 
119,  126;  23  L.  Ed.  113),  and  see  other  cases  cited  in 
this  brief  upon  this  particular  point. 

Defendant's  position  cannot  be  upheld,  for  the  law 
invoked  by  it  does  not  apply.  If  it  did  it  would  simply 
mean  the  repeal  of  the  Granting  Act,  a  Federal  Stat- 
ute, by  a  private  litigant.  It  is  unnecessary  to  say  that 
it  requires  an  Act  of  Congress  to  amend  or  repeal  the 
Granting  Act  in  this  case.  Defendant's  contentions  are 
absurd. 


36 


The  following  excerpt  from  Johnson  v.  Ballou  indi- 
cates defendant's  mental  aberration  in  relation  to 
Laches  and  Limitations. 

^^No  court  is  at  liberty  to  subject  these  sovereign 
legislative  grants,  which  more  partake  of  the  nature 
of  treaty  cessions  by  the  Union  to  one  of  its  mem- 
bers than  of  individual  bargaining,  to  the  definitions 
and  refinements  which  rules  of  municipal  law 
apply  to  the  grants  and  conveyances  from  man  to 
man.  When  the  government  conveys  by  Act  of  Con- 
gress, that  which  constitutes  its  deed  at  the  same 
time  constitutes  the  law  which  defines  the  right  or 
estate,  and  stamps  it  with  whatever  character  it 
possesses.  And  so  long  as  the  government  is  only 
dealing  with  its  own,  the  right  or  estate  granted, 
whether  anomalous  or  unprecedented,  or  otherwise, 
will  be  entitled  to  recognition  and  effect  for  just 
what  it  appears  and  was  intended  to  be. — Ballou 
V.  O'Brien,  20  Mich.  304. 

It  is  unnecessary  that  the  grant  should  be 
capable  of  being  brought  within  any  of  the  definitions 
given  to  estates  by  the  common  law.  The  one  here 
examined  seems  to  have  been  intended  as  a  present 
conditional  bounty  to  the  State  to  encourage  the 
building  of  railroads,  and  to  become  absolute  and 
to  attach  to  specific  lands  when  the  terms  of  the 
donation  should  be  complied  with.  To  devote  the 
lands  to  this  specific  purpose,  and  work  a  transfer 
of  the  title,  no  further  conveyance  by  the  federal 
government  was  contemplated;  it  is  assumed  that 
a  transfer  of  title  was  absolutely  involved  in  the 
act  itself  and  what  should  be  done  under  it. 

The  State,  then,  had  the  title,  though  of  course 
it  was  a  floating  title,  not  attaching  to  any  particu- 
lar parcels  until  the  proper  action  should  be  had 
under  the  congressional  grant  to  entitle  some  in- 
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tended    beneficiary   to    select    and    convey   them. — 
Kutherford  v.  Green's  Heirs,  2  Wheaton  196/' 

Johnson  v.  Ballou,  28  Mich.  Kep.  384-5; 

Ross  V.  Barland,  1  Pet.  656,  7  L.  Ed.  302 ; 

Paup.  et  al.  v.  Brew,  51  U.  S.  217,  222  (10  How. 

217). 
This  grant  requires,  at  the  present  time,  but  one  thing 

to  be  done,  and  that  is:  that  the  land  be  sold  in  one 
hundred  and  sixty  acre  tracts  for  $2.50  per  acre  to  quali- 
fied applicants.  Other  courts  having  enforced  similar 
conditions,  their  opinions  are  entitled  to  respect.  We 
here  insert  the  following  portion  of  a  case,  which  we 
contend  is  analogous  to  the  present  case,  in  every  sense 
of  the  word,  and  sincerely  believe  that  the  rule  laid 
down  in  that  case  should  govern  and  control  in  this, 
for  it  carries  out  the  will  of  Congress  and  does  not 
*'read  anything  into,  or  read  anything  out"  of  the  Grant- 
ing Act,  and  besides,  to  borrow  a  phrase,  it  is  the 
''rule  of  reason".     The  excerpt  follows: 

''But  it  is  contended  for  the  appellant  that,  as 
the  grant  by  Congress  was  for  the  sole  purpose  of 
aiding  in  the  construction  of  the  Cairo  and  Fulton 
road  and  its  branches,  the  General  Assembly  could 
not  require  the  appellant  to  sell  any  part  of  its  lands 
to  particular  persons  and  at  a  limited  or  fixed  price. 
Had  the  grant  by  Congress  been  made  to  the  com- 
panies to  which  the  lands  have  been  transferred, 
this  objection  would  be  pertinent  and  forcible ;  but  as 
it  was  to  the  State,  they  necessarily  became  subject 
to  the  control  and  disposition  of  the  Legislature, 
which,  in  the  exercise  of  its  discretion  in  the  exe- 
cution of  the  trust,  could  have  created  other  com- 
panies and  granted  the  lands  to  them,  no  obligation, 
certainly,  was  incurred  by  the  State,  in  accepting 
the  grant,  to  transfer  them  to  the  companies  it  did, 
nor,  perhaps,  to  any  other.     The  Legislature  was 
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the  sole  judge  of  the  measures  appropriate  or  ex- 
pedient to  effect  the  end  intended  by  the  grant,  and 
to  enable  the  State  to  discharge  the  trust  reposed 
in  it  by  Congress. 

The  provision  conferring  on  occupants  the  right 
to  purchase  one  hundred  and  sixty  acres,  including 
their  improvements,  at  two  dollars  and  fifty  cents 
per  acre,  wm  a  just  and  reasonable  one,  the  price 
so  fixed  being  twice  that  at  which  the  Government 
offered  them  previous  to  the  grant  to  the  State,  and 
the  appellant,  accepting  the  grant  upon  the  terms 
and  conditions  imposed,  must  be  held  to  abide  by 
and  perform  them/^     (The  italics  are  ours.) 

Little    Rock    and    Fort    Smith    Railroad    Co.    v. 
Howell,  31  Ark.  Rep.  119,  127. 

Defendants  contend  that  many  plaintiffs  have  been 
improperly  joined  in  this  case,  and  that  the  complaint 
is  vulnerable  on  that  account.  This  contention  might 
be  correct  in  certain  cases,  but  it  is  not  in  this,  for 
the  suit  is  brought  to  administer  a  trust,  and  the  author- 
ities cited  under  paragraph  I  of  this  brief  sustain  the 
right  to  bring  this  suit  in  this  manner,  beyond  question, 
and  further  argument  is  unnecessary  to  show  that  this 
is  all  one  transaction;  that  all  are  interested  in  the 
result  to  be  obtained,  and  the  proofs  are  the  same 
throughout.  Likewise,  the  objection  to  the  joinder  of  de- 
fendants. Southern  Oregon  Company  and  the  State  of 
California  is  not  well  taken,  for  the  Southern  Oregon 
Company  holds  this  property  as  trustee,  ex  malificio,  and 
the  State  of  Oregon  is  alleged  to  have  an  actual  inter- 
est and  estate  in  the  property  involved,  and  is  a  nec- 
essary party  to  this  suit,  and  can  be  properly  joined 
with  defendant.  Southern   Oregon  Company.     The  au- 
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thorities  cited  in  the  last  part  of  paragraph  I  sustain 
this  proposition  and  completely  overthrow  defendants' 
objection. 

Again  defendants  claim  that  plaintiffs  have  no  legal 
or  equitable  right  to  enforce  the  condition  of  any  trust, 
in  this  suit,  or  any  other  kind  of  a  suit,  I  assume.  This 
would  be  true  if  this  nation  was  Mexico  and  the  parties 
plaintiff  were  peons.  Congress  granted  these  lands  to 
the  State  of  Oregon  to  be  distributed  to  settlers  who 
would  improve  them  and  build  up  the  community  where- 
in they  were  situated.  No  sane  man  will  deny  this 
statement.  To  hold  otherwise  the  court  must  say  that 
Congress  granted  these  lands  to  the  State  of  Oregon 
for  the  purpose  of  having  them  transferred  to  timber 
speculators  and  ''malefactors  of  great  wealth''.  Such 
a  construction  of  this  Granting  Act  would  be  ridiculous, 
and  could  not  be  sustained.  (See  authorities  cited  in 
paragraph  II  of  this  brief.)  Congress  acted  honestly, 
and  in  good  faith,  when  they  granted  these  lands,  and 
really  intended  that  the  Act  of  Congress  should  be 
carried  out  in  the  letter  and  in  the  spirit,  as  it  was  in 
the  matter  of  the  ''Wheeler  Deed"  and  many  other 
transfers.  To  hold  otherwise,  it  would  be  necessary  to 
say  that  Congress  was  composed  of  crooks  and  that 
the  land  was  granted  to  Oregon  for  the  express  purpose 
of  retarding  its  development  and  enriching  a  few  un- 
principled manipulators  of  title. 

Coming  to  one  of  the  main  questions  in  the  case,  we 
claim  that  the  grant  was  a  trust;  that  the  State  of 
Oregon  was  a  trustee,  and,  by  virtue  of  the  many  trans- 
actions  alleged   in   the   complaint  if  plaintiffs,   it   still 
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continues  to  have  an  interest  or  estate  in  the  grant. 
The  authorities  cited  in  paragraph  III  of  this  brief  sus- 
tain this  proposition  beyond  any  question,  and  the  grant 
from  Congress  to  the  State  of  Oregon  speaks  for  itself. 

Closely  coupled  to  this  is  the  Federal  question  raised 
by  the  complaint.  We  are  seeking  a  construction  and 
an  interpretation  of  the  Granting  Act,  for  the  purpose 
of  obtaining  a  ruling  as  to  whether  or  not  said  Act 
made  the  State  of  Oregon  a  trustee  with  the  power  of 
selling  all  these  lands,  and  this  question  must  be  decided 
by  this  court,  under  the  terms  of  said  Act,  either  one 
way  or  the  other.  The  complaint  therefore  raises  a 
Federal  question,  for  the  construction  of  this  Act  is 
directly  involved.  See  paragraph  IV  of  this  brief  and 
cases  cited. 

Paragraph  V  of  this  brief  and  the  authorities  cited 
shows,  under  the  allegations  of  the  complaint,  that  de- 
fendant. Southern  Oregon  Company  holds  this  land 
as  trustee,  ex  uiaUficio  and  in  contravention  to  a  statute, 
to  wit:  The  Granting  Act.  To  deny  this  would  be 
to  contend  that  this  corporation  was  above  the  law.  This 
is  not  true;  it  may  be  ^^ without  the  la/iv^\  and  no  doubt 
it  is,  but  it  has  no  power  to  set  aside  a  Federal  Statute. 

Plainly  speaking,  if  this  corporation  may  go  un- 
whipped  of  justice,  no  man  need  respect  any  law,  or 
acknowledge  his  obedience  to  it,  be  it  against  treason, 
murder,  or  any  other  public  crime. 

It  is  elementary  that  a  sale  of  lands  in  larger  quan- 
tities than  provided  for  in  the  public  grant  is  void, 
and   no   title  passes,   and   where   a   trust   is   expressly 


41 

created  every  sale,  or  breach,  or  contravention  of  the 
trust  is  absolutely  void.  See  paragraph  VI  of  Points 
and  Authorities  in  this  brief. 

This  is  our  contention:  that  the  Coos  Bay  Wagon 
Eoad  Company,  could  convey  no  title  to  these  lands,  to 
any  party,  unless  they  were  sold  according  to  the  terms 
of  the  Granting  Act;  therefore,  when  the  Wagon  Road 
Company  made  the  transfer  of  certain  lands  to  Miller, 
such  transfer  was  utterly  void ;  likewise,  when  the  trans- 
fer was  made  to  Besse,  that  transfer  was  void;  it  could 
not  convey  a  title  in  this  manner,  for  it  was  done  in  de- 
fiance to  the  law.  In  fact  throughout  the  whole  brief 
and  the  history  of  this  case,  that  is  the  center  around 
which  everything  swings. 

Not  content  with  selling  the  land  the  Wagon  Road  , 
Company  had  the  unspeakable  effrontery  to  sell  the 
wagon  road  bed  itself.  Comment  upon  this  particular 
transaction  is  unnecessary,  but  it  is  pointed  out  to  the 
court  just  the  same,  and  in  the  most  emphatic  manner 
possible. 

If  this,  or  any  other  court,  will  not  enforce  the  condi- 
tions of  this  grant,  then,  there  is  abundant  reason  to 
believe  in  Roosevelt's  recall  of  decisions.  The  law  is 
so  plain  that  it  cannot  be  denied,  or  Overcome,  in  any 
satisfactory  manner.  Congress  meant  but  one  thing 
and  that  was :  that  the  land  should  be  sold  in  the  manner 
specified  in  the  Granting  Act. 

One  simple  question  put  to  this  court  will  settle  the 
whole  controversy:  Did  Congress  intend  that  the  South- 
em  Oregon  Company,  or  any  other  individual,  corpora- 
tion,  or  association   should  be  the  beneficiary  of  this 
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grant  as  a  whole?    If  this  court  can  say  that  Congress 

did  intend  such  a  thing  tO'  transpire  then  the  law  is  a 

''dead  letter '\    Mr.  Justice  Swayne  in  Seymour  v.  Freer, 

75  U.  S.  (8  Wall.)  202,  whose  opinion  must  be  respected, 

and  followed,  did  not  understand  a  trust  in  this  way. 

He  defined  a  trust  as 

"where  there  are  rights,  titles,  and  interests  in  prop- 
erty, distinct  from  the  legal  ownership.  In  such 
cases  the  legal  title,  in  the  eye  of  the  law,  carries 
with  it  to  the  holder,  absolute  dominion,  but  behind 
it  lie  beneficial  rights  and  interests  in  the  same 
property  belonging  to  another.  These  rights,  to  the 
extent  to  which  they  exist,  are  a  charge  upon  the 
property,  and  constitute  an  equity  which  a  Court 
of  Equity  will  protect  and  enforce,  whenever  its 
aid  for  that  purpose  is  invoked '^ 

Crosby   v.    Cotton,   24   S.   W.    343,   347;   5    Tex. 
Civ.  App.  583. 

Paragraph  VIII  of  this  brief  and  the  authorities  cited 
sustain  the  position  of  Mr.   Justice   Swayne. 

Following,  in  natural  sequence,  this  statement  of  the 
rule,  we  refer  the  court  to  paragraph  IX  of  this  brief, 
and  contend  that  a  court  of  equity  has  absolute  jurisdic- 
tion over  a  case  of  this  kind. 

The  attention  of  the  court  is  again  called  to  the  pro- 
viso in  the  Granting  Act,  which  is  imperative,  and  the 
word  ''shall"  is  used  therein  in  its  most  exact  sense 
and  cannot  be  misconstrued  under  the  authorities  cited 
in  paragraph  X  of  this  brief.  In  Law  Guarantee  and 
Trust  Co.  V.  Jones,  58  S.  W.  219,  220;  103  Tenn.  245 
(quoting  Sugd.  Powers).  This  principle  is  plainly  stated 
as  follows: 

"The  distinction  between  a  power  and   a  trust 
has  been  clearly  defined  by  the  courts.     A  mere 
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power  is  not  imperative,  but  leaves  the  action  of 
the  party  receiving  it,  to  be  exercised  at  his  dis- 
cretion; that  is,  the  donor  or  grantor,  having  full 
confidence  in  the  judgment,  disposition,  and  in- 
tegrity of  the  party,  empowered,  may  act  according 
to  the  dictates  of  that  judgment  and  the  prompt- 
ings of  his  own  heart.  A  trust  is  imperative,  and 
is  made  with  strict  reference  to  its  faithful  exe- 
cution. The  trustee  is  not  empowered,  but  is  re- 
quired, to  act  in  accordance  with  the  will  of  the 
one  creating  the  trust.  ^' 

That  is  what  the  word  ''shall''  means  in  this  Grant- 
ing Act.  It  is  not  a  "naked  power".  The  clause  in  the 
Act  imperatively  says  that  the  lands  "shall"  be  sold 
to  any  one  person,  only  in  quantities  not  greater  than 
one-quarter  section,  and  for  a  price  not  exceeding  two 
and  50/100  dollars  per  acre. 

Taylor  V.  Benham,  46  U.  S.  (5  How.)  233,  269; 
12  L.  Ed.  130; 

Story,  Eq.  Jur.,  Sec.  1070; 

Chew  V.  Hyman,  7  Fed.  7,  15. 

Passing  to  paragraph  XI  of  this  brief,  and  reiterating 
and  referring  to  the  "Miller",  "Wheeler"  and  "Besse" 
deeds,  hereinbefore  set  forth,  it  is  plain  to  be  seen 
that  the  Southern  Oregon  Company,  and  its  predeces- 
sors in  interest,  were  not  bona  fide  purchasers,  in  any 
sense  of  the  word.  The  face  of  the  "title  papers"  in- 
dicate the  source  and  nature  of  the  title,  and  these  par- 
ties, in  attempting  to  unlawfully  acquire  this  land,  had 
actual,  as  well  as  constructive  notice  of  the  trust  and 
knew  that  they  were  taking  the  land  on  a  gamble  in 
violation  of  the  imperative  terms  of  the  trust. 

Having  "gambled"  on  this  title  and  accepted  it,  with 
full  knowledge,  the  Southern  Oregon  Company  are  es- 
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topped  from  denying  the  effects  of  the  deeds,  and  the 
different  Acts  from  which  the  title  flowed.  Paragraph 
XII  and  the  authorities  there  cited  absolutely  hold  the 
Southern  Oregon  Company  to  their  own  actions,  and  it 
is  well  said  in  Maynard  v.  Maynardy  4  Ed.  Ch.  711, 
that: 

^' There  is,  likewise,  another  principle  which 
Courts  of  Justice  cannot  fail  to  recognize,  and 
which  precludes  the  grantee  in  such  a  case  as  the 
present,  and  those  claiming  under  him,  from  taking 
an  objection  to  any  part  of  the  deed,  as  being  in- 
operative and  void.  The  principle  is  this :  That  no 
man  can  claim  under  a  deed  or  will  without  confirm- 
ing the  instrument  under  which  he  claims;  for, 
when  he  claims  under  a  deed,  he  must  claim  under 
the  whole  deed  altogether ;  he  cannot  take  one  clause 
and  ask  the  court  to  shut  its  eyes  against  the  rest.'' 

Defendants  meet  an  insurmountable  barrier  in  the 
case  of  Foxcroft  v.  Mallett,  45  U.  S.  353;  4  How.  353, 
367;  11  L.  Ed.  1008,  wherein  it  is  held  that  this  is  a 
^^ clinging  condition"  to  the  estate,  no  matter  in  whom 
the  title  is  found,  and  even  in  remote  alienees,  it  is  a 
condition  running  with  the  land  (citing  authorities  in 
paragraph  XIII  of  this  brief).  It  is  safe  to  say  that 
defendants  cannot  shake  the  power  of  Foxcroft  v. 
Mallett.  It  is  law  and  has  an  unbreakable  grip  upon 
these  lands.  If  this  statement  is  not  true  then  there  is 
no  such  thing  as  law. 

Patents  were  issued  to  the  Wagon  Eoad  Com- 
pany by  the  government,  and  a  confusion  of  ideas 
sometimes  occurs  from  the  use  of  the  word 
'^patent".  Lands  granted,  as  they  were  in  this 
case,  are  not  conveyed  by  the  patent.     The  title  pre- 
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cedes  the  patent  and  the  patent  merely  designates 
or  describes  the  lands  granted.  The  Supreme  Court 
of  the  United  States  has  passed  upon  this  question  so 
many  times,  that  no  argument  is  necessary  to  show  that 
restricted  patents,  issued  in  this  manner,  are  not  to  be 
considered.  The  court  must  direct  its  attention  to  the 
Granting  Act,  and  nothing  else,  to  interpret  it,  thereby 
raising  a  Federal  question,  as  hereinbefore  stated,  in 
support  of  which  we  refer  the  court  to  paragraph  XIV 
of  this  brief. 

As  between  the  trustee  and  the  cestui  que  trust,  in  a 
trust  created  by  a  public  Act  of  Congress,  the  Statute 
of  Limitations  has  no  application.  Such  trusts  are  not 
reached  or  affected  by  limitations  or  laches  {Gutch  v. 
Fasdick),  48  N.  J.  Eq.  (3  Dick.)  353,  355;  22  Atl.  590; 
27  Am.  St.  Rep.  473.  This  statute  granting  these  lands 
is  a  public  act,  and  stands  in  full  force  and  effect  today, 
consequently  the  statute  ha^  not  commenced  to  rum; 
neither  can  it.  Foxcroft  v.  Mallett,  supra.  The  court 
is  referred  to  paragraph  XV  and  cases  cited. 

Adverse  possession,  and  color  of  title,  cannot  be 
claimed  by  defendants  in  this  case,  for  all  deeds  upon 
which  defendant.  Southern  Oregon  Company  bases  its 
title  were  executed  in  violation  of  a  public  law  (para- 
graph XVI  of  this  brief). 

The  joint  resolution  of  Congress  approved  April  30, 
1908  (35  Stat.,  part  I,  571),  did  not,  in  any  way,  im- 
pinge upon  the  estate  of  the  State  of  Oregon,  in  these 
lands ;  it  merely  authorized  the  Attorney  General  of  the 
United  States  to  bring  suit  against  the  Southern  Oregon 
Company.     The  State  of  Oregon  was  not  present,  nor 
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involved,  in  any  way,  upon  the  passage  of  said  resolu- 
tion. Before  the  government  can  interfere  with  the  title 
of  the  State  of  Oregon,  as  trustee,  to  these  lands,  some 
Act  of  Congress  must  be  passed  involving  the  State  of 
Oregon;  for  instance,  to  repeal  the  Granting  Act,  re- 
voke the  trust,  or  implicate  the  State  in  some  manner 
in  which  it  may  be  heard  and  represented  by  its  Sena- 
tors and  Representatives  in  Congress. 

Congress  has  not  done  this,  and  it  is  respectfully 
submitted,  for  the  purpose  of  this  suit,  that  the  State 
of  Oregon  has  an  interest  in  these  lands  and  the  pro- 
ceeds thereof,  for  school  purposes,  or  the  construction 
of  roads,  or  such  other  matters  and  things  as  its  legis- 
lature may  determine.  No  power  exists  in  the  govern- 
ment, at  the  present  time,  to  wrench  these  lands  from 
the  State  of  Oregon  {JJ.  8.  v.  Southern  Oregon  Company, 
196  Fed.  423,  426). 

A  grant  by  the  United  States  to  a  State  upon  condi- 
tions, and  the  acceptance  of  the  grant  by  the  State, 
constitutes   a  contract  executed. 

McGee  v.  Mathis,  4  Wall.  143,  155;  18  L.  Ed.  314; 
Fletcher  v.  Peck,  6  Cranch.  87,  135 ;  3  L.  Ed.  162 ; 
Dartmouth  College  v.  Woodward,  4  Wlieat.  518, 

657;  4  L.  Ed.  629; 
Prov.  Bank  v.  Billings,  4  Pet.  514,  562;  7  L.  Ed. 

939. 

There  is  no  reason  why  the  State  of  Oregon  should 
avoid  the  issue  in  this  case  and  it  could  not,  for  it 
would  jeopardize  its  inchoate  rights  in  these  lands. 


47 


The  State  of  Oregon  and  the  Southern  Oregon  Com- 
pany are  co-trustees  of  these  lands  and  are  properly 
joined  as  defendants:  former  Chief  Justice  John  Mar- 
shall of  the  United  States  Supreme  Court  says: 

*'It  is,  we  think,  a  sound  principle,  that  when  a 
government  becomes  a  partner  in  any  trading  com- 
pany, it  divests  itself,  so  far  as  concerns  the  trans- 
action of  that  company,  of  its  sovereign  character, 
and  takes  that  of  a  private  citizen.  Instead  of  com- 
municating to  the  company  its  privileges  and  pre- 
rogatives, it  descends  to  a  level  with  those  with 
whom  it  associates  itself,  and  takes  the  character 
which  belongs  to  its  associates,  and  to  the  business 
which  is  to  be  transacted.'' 

Bank  of  U.  S.  v.  Planters  Bank  of  Georgia,  22 
U.  S.  904,  (9  Wheat.  904)  opinion  by  Ch.  J. 
John  Marshall. 

Salem  Mills  Co,  v.  Lord,  42  Or.  82;  69  Pac.  1033;  70 
Pac.  832,  holds,  as  a  general  rule,  that  the  State  may 
refuse  to  submit  to  the  jurisdiction  of  the  court,  or  it 
may  submit  and  enter  into  the  controversy.  The  situa- 
tion in  the  present  case  is  within  the  principle  laid  down 
in  Bank  of  U.  S.  v.  Planters  Bank  of  Georgia,  supra,  for 
the  State  of  Oregon  has  appeared  in  this  case.  If  it 
refused  to  submit  to  the  jurisdiction  of  this  court  the 
lands  involved  would,  unquestionably,  be  forfeited  to  the 
United  States,  for  such  breach  of  trust,  and  open  de- 
fiance of  the  Federal  Granting  Act. 

The  State  of  Oregon  has  appeared  in  this  case,  and 
submitted  to  the  jurisdiction  of  this  court,  and  there 
is  no  reason  why  the  trust  should  not  be  administered. 
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the  law  complied  with,  and  the  people  of  the  State  of 
Oregon  relieved  from  this  fraudulent  incubus.  The  par- 
ties are  all  before  the  court,  and  we  insist  that  the  court 
proceed  to  mete  out  justice  by  virtue  of  its  power  and 
authority  in  the  premises. 

Respectfully  submitted, 

T.  S.  MmoT, 
Attorney  for  Appellants. 
E.  L.  C.  Faerin, 

Of  Counsel. 
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D.  T.  BATEMAN,  et  ah,  Appellants, 
versus 

SOUTHEKN  OKEGON  COMPANY,  a 

Corporation,  et  aLy  Appellees. 


Appeal  from  the  District  Court  of  the  United  States 
for  the  District  of  Oregon. 


Brief  for  Respondent  Southern  Oregon  Company. 


STATEMENT  OF  THE  CASE. 

Before  discussing  the  merits  of  the  case,  we  de- 
sire to  call  the  attention  of  the  Court  to  the  fact  that 
this  suit  involves  113  separate  and  individual  claims 
to  real  property  made  by  an  equal  number  of  plain- 
tiffs who  have  commenced  suit  for  the  purpose  of 
compelling  conveyances  to  be  made  to  them  by  the 
defendant  Southern  Oregon  Company  for  the  spe- 
cific tracts  of  land  claimed  by  them  respectively,  in 
which  separate  tracts  of  land,  however,  the  other 


plaintiffs  have  no  interest.  The  value  of  each  tract 
of  land,  and  therefore  the  amount  in  controversy  is 
in  the  complaint  alleged  to  be  $2000.00,  and  there- 
fore is  not  within  the  jurisdiction  of  the  Federal 
Court  (p.  43,  Record).  Diverse  citizenship  is  neither 
alleged  nor  claimed.  There  is  a  general  allegation 
to  the  effect  that  a  Federal  question  is  raised  by  the 
Bill,  requiring  a  construction  and  an  interpretation 
of  Federal  statutes,  (p.  43),  but  we  fail  to  find  any 
provision  of  the  Judiciary  Act  that  plaintiffs  can 
avail  themselves  of. 

There  is  nothing  in  the  Act  of  Congress  of  March 
8,  1869,  (The  Wagon  Road  Grant)  conferring  upon 
the  plaintiffs  any  right  to  acquire  any  of  the  lands 
granted  by  Congress  to  the  State  of  Oregon,  nor  are 
they  specifically,  or  otherwise,  designated  in  said 
Act,  or  referred  to  in  any  manner.  Therefore,  even 
though  the  jurisdictional  amount  involved  was  suffi- 
cient, there  is  no  Federal  question  involved  in  the 
suit.  The  act  of  Congress  might  in  a  proper  case 
require  judicial  construction,  and  thus  confer  juris- 
diction upon  the  District  Court,  but  as  to  these  plain- 
tiffs, there  is  no  real  substantial  dispute  or  contro- 
versy within  the  meaning  of  the  Judiciary  Act. 

However,  the  fact  that  the  amount  in  controversy 
is  below  the  $3000  minimum  limitation  excludes  the 
jurisdiction  of  the  Federal  Court  in  any  aspect  of 
the  case. 

LeaAdng  this  point,  which  we  think  will  be  de- 
cisive of  the  case,  we  will  now  consider  the  case  as 
made  by  the  bill. 
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The  plaintiffs,  113  in  number,  designate  them- 
selves as  "claimants"  and  allege  themselves  to  be 
"a  voluntary  unincorporated  association,"  but  the 
character  or  purpose  of  such  association  is  not  dis- 
closed by  the  Bill  of  Complaint,  nor  does  it  appear 
what  is  claimed  from  such  association.  The  South- 
ern Oregon  Company,  owning  or  claiming  to  own 
what  is  known  as  the  Coos  Bay  Wagon  Koad  grant 
of  lands  in  Coos  and  Douglas  Counties,  Oregon,  is 
the  principal  defendant  and  the  real  party  in  in- 
terest in  this  controversy.  The  State  of  Oregon, 
Oswald  West,  Governor,  and  A.  M.  Crawford,  At- 
torney General,  are  the  other  defendants  to  the  suit. 

It  appears  from  the  Bill  of  Complaint  that  for 
the  purpose  of  constructing  and  maintaining  a  mili- 
tary wagon  road  between  Coos  Bay  and  Roseburg, 
Oregon,  the  Congress  of  the  United  States  on  March 
3,  1869,  passed  an  act  granting  to  the  State  of  Ore- 
gon alternate  sections  of  public  lands  designated  by 
odd  numbers,  to  the  extent  of  three  sections  in  width 
on  each  side  of  said  road,  to  be  disposed  of  by  the 
Legislature  of  the  State  of  Oregon  for  such  purpose, 
such  road  to  remain  a  public  highway  for  the  use 
of  the  Government  of  the  United  States  free  from 
tolls  or  other  charges,  and  to  be  so  constructed  as 
to  permit  of  its  regular  use  as  a  wagon  road. 

Said  Act  of  Congress  contained  the  following 
proviso :  "Provided  further  that  the  grant  of  lands 
hereby  made  shall  be  upon  the  condition  that  the 
lands  shall  be  sold  to  any  one  person  only  in  quanti- 
ties not  greater  than  one-quarter  section,  and  for  a 


price  not  exceeding  Two  Dollars  and  Fifty  Cents 
per  acre." 

On  October  22,  1870,  the  Legislature  of  the  State 
of  Oregon,  pursuant  to  said  original  granting  act 
and  in  acceptance  of  the  subject  matter  thereof  and 
for  the  purpose  of  providing  for  the  construction  and 
maintenance  of  such  wagon  road,  duly  granted,  as- 
signed and  transferred  said  wagon  road  grant  and 
lands  to  the  Coos  Bay  Wagon  Eoad  Company,  and 
the  defendant  Southern  Oregon  Company  is  the  suc- 
cessor in  interest  and  by  a  regular  chain  of  mesne 
conveyances  for  a  full  and  adequate  consideration 
has  acquired  all  the  estate  and  title  of  said  Coos 
Bay  Wagon  Koad  Company  in  said  wagon  road  grant 
and  lands. 

The  Coos  Bay  Wagon  Koad  Company  fully  com- 
plied with  all  the  conditions  and  requirements  of 
the  aforesaid  Act  of  Congress  and  the  Act  of  the 
Legislature  of  Oregon  referred  to,  and  duly  con- 
structed said  wagon  road  and  became  entitled  to 
and  duly  acquired  the  title  to  the  lands  embraced 
in  said  grant,  and  thereafter  in  due  course  patents 
from  the  Government  of  the  United  States  were  duly 
issued  for  said  lands.  These  patents  conveyed  the 
lands  unqualifiedly  and  contained  no  restriction  as 
to  quantity  of  land  to  be  sold  one  person,  or  price  to 
be  charged  therefor. 

The  Bill  recites  at  some  length  the  various  trans- 
fers, voluntary  and  involuntary,  made  of  said  lands, 
and  the  proceedings  by  which  title  was  finally  vested 
in  the  defendant  Southern  Oregon  Company,  which 


transfers  of  interest  are  alleged  by  plaintiffs  to  have 
been  wrongful  and  invalid  because,  as  alleged,  in 
violation  of  the  proviso  above  quoted. 

In  our  view  of  this  case  it  is  scarcely  necessary 
to  discuss  this  feature  of  the  Bill,  because  as  we 
shall  show  the  plaintiffs  have  no  interest  in  or  right 
or  valid  claim  to  the  lands  to  which  they  seek  to 
acquire  title,  and  therefore  are  in  no  position  to 
impugn  the  title  of  the  Southern  Oregon  Company 
to  the  lands  in  question. 

In  brief,  the  real  controversy  is  this :  The  plain- 
tiffs contend  that  because  of  the  proviso  contained 
in  the  Act  of  Congress  of  March  3, 1869,  above  quoted, 
they  have  the  right  to  demand  a  sale  and  convey- 
ance to  them  of  160  acre  portions  of  said  land  for 
the  sum  of  $2.50  per  acre,  and  they  allege  that  they 
have  severally  selected  lands  in  quantities  of  160 
acres  and  have  tendered  the  defendant  Southern  Ore- 
gon Company  $2.50  per  acre  for  said  lands  so  se- 
lected, and  that  said  defendant  the  Southern  Ore- 
gon Company  declines  to  recognize  such  selections 
or  accept  the  tenders  made,  and  refuses  to  convey 
to  plaintiffs  the  lands  selected  by  them  respectively. 

The  Bill  further  charges  that  by  virtue  of  the 
matters  alleged  the  defendant  Southern  Oregon 
Company  is  an  involuntary  trustee  of  all  the  lands 
involved  in  this  suit,  and  said  lands  are  held  as  a 
constructive  trust  by  said  defendant  with  no  title 
or  interest  in  or  to  the  same,  and  that  "the  true  title 
to  all  said  lands  is  in  the  State  of  Oregon,  except 
such  fraudulent  and  pretentious  right  as  the  defend- 
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ant  Southern  Oregon  Company  at  this  time  wrong- 
fully, unlawfully  and  fraudulently  holds  as  an  in- 
voluntary trustee  of  a  constructive  trust" ;  that  the 
State  of  Oregon  has  permtited  the  Southern  Oregon 
Company  and  its  predecessors  to  hold  and  possess 
these  lands  and  refused  to  wrest  them  from  said 
defendant,  and  for  that  reason  the  State  is  made 
a  party  defendant,  not  in  its  sovereign  capacity  but 
as  a  co-trustee  with  the  Southern  Oregon  Company. 

The  Bill  further  shows  that  pursuant  to  a  joint 
resolution  passed  by  the  Congress  of  the  United 
States,  approved  April  30,  1908,  the  United  States 
commenced  suit  against  the  Southern  Oregon  Com- 
pany in  the  then  Circuit  Court  of  the  United  States 
for  the  District  of  Oregon  to  forfeit  to  the  Govern- 
ment of  the  United  States  all  the  lands  held  bv  it 
derived  through  mesne  conveyance  from  the  Coos 
Bay  Wagon  Koad  Company,  including  the  lands  in- 
volved in  this  suit,  and  that  such  suit  is  still  pend- 
ing and  undetermined. 

It  is  further  alleged  that  the  value  of  each  indi- 
vidual claim  of  160  acres  of  land  involved  in  this 
suit  is  over  the  sum  of  $2000, 

The  defendant  Southern  Oregon  Company  moved 
to  dismiss  the  Bill  on  the  ground  that  there  was  a 
misjoinder  of  parties  both  plaintiff  and  defendant; 
that  the  suit  was  barred  by  the  Statute  of  Limita- 
tions and  bv  laches,  and  that  the  Bill  did  not  state 
facts  sufficient  to  constitute  a  valid  cause  of  action 
in  equity. 

Upon  due  consideration  the  motion  was  sustained 
by  the  District  Court  and  the  suit  dismissed. 


POINTS  AND  AUTHOKITIES. 

The  Bill  of  Complaint  alleges  the  value  of  each 
individual  claim  involved  in  the  suit  to  be  over  Two 
Thousand  Dollars,  exclusive  of  interest  and  costs. 
This  is  not  sufficient  value  to  confer  jurisdiction 
upon  the  Court. 

The  original  jurisdiction  conferred  upon  the  dis- 
trict courts  embrace  "all  suits  of  a  civil  nature  at 
common  law  or  in  equity  *  *  *  where  the  matter 
in  controversy  exceeds  exclusive  of  interest  and  costs 
the  sum  or  value  of  three  thousand  dollars,  and 
(a)  arises  under  the  Constitution  or  laws  of  the 
United  States  *  *  *  or  (b)  is  between  citizens 
of  different  states." 

36  St.  at  L.  1087. 

In  cases  where,  although  the  entire  matter  in 
dispute  in  the  suit  exceeds  in  value  the  jurisdictional 
limit,  nevertheless  if  there  are  several  and  separate 
interests  in  that  sum  belonging  to  distinct  parties 
and  constituting  distinct  causes  of  action,  although 
actually  united  in  one  suit  and  growing  out  of  the 
same  transaction,  the  jurisdiction  of  the  court  can 
not  be  maintained  where  such  separate  interests  are 
below  the  jurisdictional  amount. 

Putney  v.  WMtmire,  ^^  Fed.  385. 
Wheless  v.  City  of  St.  Louis,  96  Fed.  865. 
Walter  v.  Railroad,  147  U.  S.  373. 
Clay  V.  Fields,  138  U.  S.  464. 
King  v,  Wilson,  1  Dill.  555,  568. 
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4  Fed.  Stat.  Ann.  p.  267-7. 
Fosters  Fed.  Pr.  (5th  ed.)  45. 


The  plaintiffs  by  their  claim  of  right  to  compel 
a  sale  to  them  of  portions  of  the  wagon  road  grant 
have  not  presented  a  Federal  question  on  which  the 
District  Court  could  base  jurisdiction.  It  has  even 
been  held  that  the  mere  assertion  of  a  title  to  land 
derived  to  the  plaintiffs  under  and  by  virtue  of  a 
patent  granted  by  the  United  States,  presents  no 
question  which  of  itself  confers  jurisdiction  on  a 
Federal  Court. 

BlacTcburn  v.  Portland,  175  U.  S.  571. 
Florida  v.  Bell,  176  U.  S.  321. 
Devine  v,  Los  Angeles,  202  U.  S.  132. 


The  Federal  question  in  the  case  must  be  sub- 
stantial and  not  merely  colorable. 

1  Fosters  Fed.  Pr.  (5th  ed.)  p.  59. 

8t.  Joseph,  etc.  v.  Steel,  167  U.  S.  662. 


The  Circuit  Court  of  Appeals  of  its  own  motion 
will  inquire  whether  the  trial  court  had  jurisdiction 
of  the  controversy,  and  will  not  determine  the  ap- 
peal if  Federal  jurisdiction  is  not  shoTvoi. 

Hare  v.  Birkenfield,  181  Fed.  825. 


If  there  be  a  single  postulate  of  the  common  law, 
established  by  an  unbroken  line  of  decision,  it  is  that 
a  trust  without  a  certain  beneficiary  who  can  claim 
its  enforcement  is  void,  whether  good  or  bad,  wise 
or  unwise. 

Levy  V,  Levy,  33  N.  Y.  97, 107. 
Stonestreet  v.  Doyle,  75  Va.  356. 
Weaver  v,  Spurr,  56  W.  Va.  95,  105. 
Brown  v.  Caldwell,  23  W.  Va.  193. 
Pomeroy's  Eq.  Jur.  (3d  ed.)  Sec.  1009. 
Beach  on  Trusts  &  Trustees,  Sec.  322. 
Perry  on  Trusts,  Sees.  66,  95. 
U.  8.  V.  0.  d  C.  R.  Co.,  186  Fed.  861,  904. 


The  declaration  of  the  law  is  that  the  grantee 
shall  sell  in  quantities  not  greater  than  one-quarter 
section  to  one  person.  If  this  be  a  maximum  limita- 
tion it  is  surely  not  a  minimum  limitation,  and  the 
grantee  might  sell  to  one  purchaser  less  than  one- 
quarter  section  and  be  within  the  law,  and  so  there 
is  palpable  uncertainty  as  to  the  amount  of  land 
each  claimant  is  entitled  to  demand  under  the  sup- 
posed trust,  he  being  the  cestui  que  trust. 

It  is  clear  the  theory  of  a  trust  must  fail  because 
of  uncertainty  in  these  particulars,  namely,  as  to 
the  cestui  que  trust  and  as  to  the  quantity  of  in- 
terest he  is  entitled  to  receive. 

U.  S,  V.  0.  d  C,  R.  Co.,  186  Fed.  910. 
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In  a  case  similar  to  the  one  at  bar,  prosecuted 
against  the  same  defendant  and  involving  the  same 
land  grant,  and  where  the  same  relief  was  sought, 
it  was  held  that  complainant,  having  permitted  a 
long  period  of  time  to  elapse,  was  barred  by  laches 
from  maintaining  a  bill  to  compel  defendant  to  con- 
vey a  portion  of  the  land  to  him  on  payment  of  the 
price  specified  in  the  grant. 

Nichols  V.  Southern  Oregon  Co,,  135  Fed.  232. 


A  court  of  equity  will  not  aid  a  party  whose  ap- 
plication is  destitute  of  conscience,  good  faith  and 
reasonable  diligence,  but  will  discourage  stale  de- 
mands, for  the  peace  of  society,  by  refusing  to  in- 
terfere where  there  has  been  gross  laches  in  prose- 
cuting rights  or  where  long  acquiescence  in  the  as- 
sertion of  adverse  rights  has  occurred ;  and  in  these 
respects  each  case  must  be  governed  by  its  own  cir- 
cumstances. 

Hammond  v.  Hopkins,  143  U.  S.  224. 
MacTcall  v.  Casilear,  137  IT.  S.  566. 
Norris  v.  Haggin,  136  U.  S.  386. 
Abraham  v.  Ordway,  158  U.  S.  416. 
Lansdale  v.  Smith,  106  U.  S.  391. 
Jackson  v.  Jackson,  175  Fed.  710. 
Felix  V.  Patrick,  145  U.  S.  317. 
Hanner  v.  Moulton,  138  U.  S.  486. 
Foster  v.  Mansfield,  146  U.  S.  88. 
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Although  it  is  true  that  when  the  relation  of 
trustee  and  cestui  que  trust  exists  and  is  admitted 
by  the  trustees,  lapse  of  time  is  no  bar  to  relief  in 
equity  against  the  trustee  in  favor  of  the  cestui  que 
trust,  yet  when  the  trustee  repudiates  the  trust  in 
unequivocal  words  and  claims  to  hold  the  trust  prop- 
erty as  his  ovm,  and  such  repudiation  and  claim  are 
brought  to  the  notice  of  the  beneficiary  in  such  man- 
ner that  he  is  called  upon  to  assert  his  equitable 
rights,  the  statute  of  limitations  begins  to  run  from 
the  time  when  they  thus  came  to  his  knowledge. 

Philippi  V,  Philippe,  115  U.  S.  151. 
Speidel  v.  Henrici,  120  U.  S.  377. 


The  transfer  by  the  State  and  the  several  subse- 
quent transfers  were  open  disavowals  of  the  trust 
relied  upon,  if  it  can  be  made  out  that  there  was 
such  a  trust. 

Nichols  V.  Southern  Oregon  Co,,  135  Fed.  232-4. 


AEGUMENT. 

The  purpose  of  this  suit  is  to  have  the  Act  of 
Congress  approved  March  3,  1869  (the  Coos  Bay 
Wagon  Road  grant)  so  construed  as  to  convey  title 
to  the  lands  thereby  granted  in  trust  only,  to  sell  the 
same  at  a  price  not  exceeding  $2.50  per  acre  to  any 
person  who  might  apply  therefor,  in  quantities  not 
exceeding  one  hundred  and  sixty  acres,  and  to  ob- 
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tain  a  decree  requiring  the  Southern  Oregon  Com- 
pany to  respect  the  applications  made  by  the  "claim- 
ants" so  styled  for  the  purchase  of  one  hundred  and 
thirteen  quarter  sections  of  the  land,  to  accept  the 
tenders  made  on  the  basis  of  $2.50  per  acre,  and  to 
make  conveyances  to  the  "claimants"  accordingly. 

The  history  of  the  grant,  the  construction  of  the 
road  and  the  disposition  of  the  granted  lands  prior 
to  November,  1880,  is  instructively  and  tersely  re- 
cited by  Judge  Deady  in  the  case  of  Coos  Bay  Wagon 
Road  Co.  V.  Crocker^  6  Sawyer  574,  to  a  perusal  of 
which  we  respectfully  invite  the  Court. 

It  appears  from  the  Bill  of  Complaint  that  the 
"claimants"  contend  that  they  have  a  vested  right 
estate  and  interest  in  the  lands  which  they  have 
severally  applied  to  purchase  from  the  Southern 
Oregon  Company,  but  there  is  nothing  in  the  Bill 
from  which  it  can  be  inferred  that  the  Southern  Ore- 
gon Company  or  any  of  its  predecessors  in  interest, 
from  the  State  of  Oregon  down,  during  a  period  of 
more  than  forty  years  at  any  time  or  ever  admitted 
or  acknowledged  any  trust  relations  of  any  charac- 
ter or  description  with  any  person,  nor  does  it  ap- 
pear that  the  "claimants"  (appellants  in  this  suit) 
or  any  other  person  during  the  forty  years  which 
have  passed  since  the  lands  were  earned  by  the  timely 
completion  of  the  military  road,  ever  either  claimed 
or  intimated  that  any  such  trust  relations  existed 
prior  to  the  applications  of  the  "claimants"  to  ac- 
quire the  title  to  the  lands  in  question,  which  pre- 
sumably were  made  just  prior  to  the  commencement 
of  this  suit. 
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The  motion  to  dismiss  the  Bill,  which  was  sus- 
tained by  the  District  Court  and  from  which  an  ap- 
peal was  taken  to  this  Court,  calls  for  the  judgment 
of  the  Court  upon  the  following  questions : 

First :  Does  the  provision  of  the  act  upon  which 
appellants  rely  convert  the  otherwise  absolute  title 
to  the  lands  granted  into  a  trust  estate,  continuing 
down  through  successive  owners  to  the  defendant, 
the  Southern  Oregon  Company,  or 

Is  the  provision  to  be  regarded  as  a  condition 
subsequent,  for  a  breach  of  which  the  United  States 
alone  can  enforce  a  forfeiture?  And  if  so,  had  such 
condition  not  been  waived  and  nullified  by  the  issu- 
ance of  patents  conveying  the  lands  unqualifiedly? 

Second:  If  a  trust  estate  was  intended  to  be 
created  were  the  "claimants"  ever  entitled  to  the 
benefits  of  a  cestui  que  trustent  thereunder? 

Third :  If  the  "claimants"  were  ever  entitled  to 
any  benefit  under  said  act,  are  they  not  now  barred 
by  their  long  delay  in  asserting  whatever  rights  that 
may  have  accrued  to  them  under  the  act? 

The  provision  contained  in  the  act  upon  which 

the  "claimants"  base  their  claim  to  the  relief  prayed 

for  is  as  follows : 

"Provided,  further,  that  the  grant  of  land  hereby 

made  shall  be  upon  the  condition  that  the  lands  shall 
be  sold  to  any  one  person  only,  in  quantities  not 
greater  than  one-quarter  section  and  at  a  price  not 
exceeding  $2.50  per  acre." 

It  will  be  noted  that  this  provision  does  not  re- 
quire the  lands  to  be  sold  to  one  person  or  to  a  class 
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of  persons,  or  at  all.  It  is  negative  in  its  character 
and,  like  the  other  provisions,  is  made  solely  for  the 
purpose  of  avoiding  a  possibility  of  the  title  to  the 
lands  passing  from  the  State  absolutely  before  the 
full  completion  of  the  road  in  aid  of  which  the  grant 
was  made. 

It  is  plain  also  that  this  section  must  be  read 
in  connection  with  Section  5,  providing  how  the  lands 
are  to  be  disposed  of,  which  further  provides  that 
^^lands  hereby  granted  to  said  state  shall  be  disposed 
of  only  in  the  following  manner,  that  is  to  say,  when 
the  Governor  of  the  State  shall  certify  to  the  Secre- 
tary of  the  Interior  that  ten  consecutive  miles  of 
said  road  are  completed  then  a  quantity  of  the  land 
granted,  not  exceeding  thirty  sections,  may  be  sold, 
and  so  on  from  time  to  time  until  said  road  shall  be 
completed,  and  if  said  road  is  not  completed  in  five 
years  no  further  sale  shall  be  made  and  the  lands 
remaining  unsold  shall  revert  to  the  United  States.'' 

There  is  nothing  in  these  provisions,  nor  in  any 
of  the  provisions  of  the  act,  creating  a  trust,  or 
indicating  an  intention  on  the  part  of  Congress  to 
create  a  trust.  The  timely  completion  of  the  road 
was  the  primary  object  of  the  grant.  It  is  provided 
that  in  case  the  road  should  not  be  completed  in  five 
years  no  further  sales  should  be  made. 

The  road  being  seasonably  constructed,  it  was 
not  the  intention  of  Congress  to  place  limitations 
upon  either  the  lands  already  sold,  or  the  unsold 
portions  of  the  lands  thereby  earned. 

The  Act  of  Congress  granting  the  land  to  the 
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State  not  only  provided  that  it  should  be  applied  to 
the  construction  of  the  road,  but  forbade  its  use  for 
any  other  purpose.  It  also  provided  that  the  Legis- 
lature shall  dispose  of  the  land  solely  for  that  pur- 
pose. This  was  done.  The  land  was  disposed  of  by 
the  Legislature,  was  applied  as  directed  by  the  Act 
and  the  road  was  completed,  and  when  the  road  was 
completed  Congress  had  thereby  accomplished  all 
that  was  intended  by  its  grant  and  the  general  Gov- 
ernment ha  d  no  further  interest  in  the  lands  granted 
and  whatever  conditions,  limitations  or  reservations 
the  grant  contained,  if  any,  became  nugatory  and 
ineffective. 

A  trust  will  be  enforced  only  on  adequate  evi- 
dence of  a  sufficient  declaration.  Such  evidence 
is  unequivocal  proof  that  a  trust  has  been  created. 
It  must  be  plain  that  the  act  which  constituted  the 
creation  of  the  trust  was  completed — that  it  did  not 
end  in  a  mere  intention.  This  is  necessarv,  what- 
ever  may  be  the  nature  of  the  trust.  There  must 
be  evidence  of  a  declaration  of  trust  in  terms,  or  of 
words  or  acts  which  either  create  a  trust  de  facto^ 
or  indicate  beyond  a  reasonable  doubt  the  purpose 
to  create  a  trust.  This  evidence  must  be  furnished 
by  the  settler  or  by  the  trustee,  and  it  may  be  given 
in  terms,  or  it  may  be  involved  in  other  acts  relat- 
ing to  it. 

Beach  on  Trusts  and  Trustees,  Sec.  41. 
Beaver  v.  Beaver^  117  N.  Y.  428. 
U.  8.  V.  U.  P.  Ry.,  11  Blatchford  400. 
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McDonald  v.  U,  P.  Ry.,  97  N.  W.  440  (70  Neb. 
346). 

United  States  v.  Oregon^  186  Fed.  861. 


Again,  in  the  creation  of  a  valid  trust,  there 
must  be  a  certain,  determinate  beneficiary.  In  this 
case  there  is  no  person,  nor  class  of  persons,  desig- 
nated as  the  cestui  que  trust.  The  grant  was  not 
to  the  "claimants"  nor  for  their  benefit.  Neither 
they  nor  their  ancestors  took  any  right,  title  or 
interest  in  the  lands  granted  for  the  purpose  of 
constructing  the  road.  Neither  were  they  under 
obligations  to  complete  the  road. 

It  is  the  rule  that  the  beneficiary  must  be 
plainly  designated  in  order  to  create  a  valid  trust. 
A  trust  without  a  beneficiary  that  is  in  condition 
to  demand  its  enforcement  is  void.  The  cestui  que 
trust  need  not  be  designated  by  name,  but  the  des- 
ignation must  be  definite  and  certain.  In  short, 
there  cannot  be  a  trust  without  a  cestui  que  trust, 
and  if  it  cannot  be  ascertained  who  the  cestui  que 
trust  is,  it  is  the  same  thing  as  if  there  were  none. 

Pomeroy's  Eq.  Jur.  (5  ed.)  Sec.  1009. 
Beach  on  Trusts  and  Trustees,  Sec.  55. 
United  States  v,  Oregon,  186  Fed.  861. 

It  follows  that  if  the  act  in  question  could  be  so 
construed  as  creating  the  State  of  Oregon  a  trustee 
of  an  express  trust,  the  "claimants'  "  position  would 
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not  be  improved,  for  if  the  trust  has  failed,  either 
from  the  want  of  a  determinate  beneficiary  in  con- 
dition to  demand  its  enforcement,  or  for  any  other 
cause,  then,  and  in  either  case,  a  resulting  trust 
arises  in  favor  of  the  grantor. 

Beach  on  Trusts  and  Trustees,  Sec.  122. 
Sims  V.  Sims^  94  Va.  580. 

As  before  stated,  there  is  nothing  in  the  act  that 
suggests  a  trust  in  favor  of  any  prospective  pur- 
chaser or  speculator. 

By  the  provisions  upon  which  the  "claimants" 
rely,  there  is  no  direction  or  requirement  that  any 
of  the  lands  shall  be  sold  at  any  time.  The  require- 
ment is  negative  in  character.  The  affirmative 
requirements  are  that  the  proceeds  of  the  lands 
shall  be  exclusively  applied  to  the  construction  of 
the  road,  and  the  intention  is  plain  that  the  bene- 
ficiaries of  the  grant  shall  not  dispose  of  the  lands 
without  constructing  the  road. 

No  one  can  take  advantage  of  the  non-perform- 
ance of  a  condition  subsequent  annexed  to  an  estate 
in  fee  but  the  grantor,  or  his  heirs,  or  the  successors 
of  the  grantor  if  the  grant  proceed  from  an  arti- 
ficial person;  and  if  they  do  not  see  fit  to  assert 
this  right  to  enforce  a  forfeiture  on  this  ground, 
the  title  remains  unimpaired  in  the  grantee.  And 
the  same  doctrine  obtains  where  the  grant  upon 
condition  proceeds  from  the  government;  no  indi- 
vidual can  assail  the  title  it  has  conveyed  on  the 
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ground  that  the  grantee  has  failed  to  perform  the 
conditions  annexed. 

Denny  v,  Dodson,  32.  Fed.  899. 
Schulenherg  v.  Harriman^  21  Wall.  44. 
Grinnell  v.  Railroad  Confipany,  103  U.  S.  739. 
Van  Wyclc  v.  Knevals,  106  U.  S.  360. 
Railroad  Co.  v.  McGee,  115  U.  S.  663. 
Byhee  v.  Railroad  Co.,  139  U.  S.  663. 
Railroad  Co.  v.  Smith,  171  U.  S.  260. 
United  States  v.  Loughrey,  172  U.  S.  206. 


The  act  of  1874,  authorizing  patent  to  issue,  was 
a  direct  waiver  of  such  conditions,  or,  what  is 
equivalent,  an  acknowledgement  of  satisfactory 
performance.  The  patents  issued  or  to  be  issued 
pursuant  to  that  act,  and  which  were  in  fact  issued 
immediately  thereafter,  were  in  confirmation  of 
and  pursuant  to  the  provisions  of  the  act  itself. 
Congress  has  constituted  the  Land  Department, 
under  the  supervision  and  control  of  the  Secretary 
of  the  Interior,  a  special  tribunal  with  judicial 
functions,  to  which  is  confided  the  execution  of  the 
laws  which  regulate  the  purchase,  selling,  care,  and 
disposition  of  the  public  lands.  The  responsibility, 
as  well  as  the  power,  rests  with  the  Secretary  of  the 
Interior,  uncontrolled  by  the  courts.  (190  U.  S. 
324.) 

It  seems  plain  that  the  "claimants"  cannot  un- 
der any  reasonable  view  of  the  act  be  considered 
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cestui  que  trustants  of  the  granted  lands.  They  are 
not  now  and  never  have  been  in  privity  either  with 
the  United  States,  or  either  of  the  successive  hold- 
ers of  the  title  to  the  grant.  They  are  strangers  to 
the  title,  and  have  no  vested  interest  in  the  lands 
they  seek  to  recover.  But  were  this  otherwise,  and 
assuming  that  the  "claimants"  were  entitled  to  the 
relief  sought,  have  they  seasonably  applied  for  it? 
Most  emphatically,  no. 

The  claim  made  or  right  asserted  is  stale  and  will 
not  he  enforced  hy  a  court  of  equity. 

Upon  this  point  .the  only  question  which  can 
arise  is  as  to  the  disaffirmance  of  the  trust,  if  any 
existed.    This  is  affirmatively  shown  by  the  bill. 

The  grant  was  made  March  3,  1869.  By  its 
terms  the  road  was  of  necessity  completed  on  or 
prior  to  March  3,  1874. 

The  Bill  further  alleges,  that  thereafter  and  in 
June,  1874,  Congress  passed  the  act  authorizing 
formal  patents  to  issue,  which  were  thereupon 
issued. 

In  the  case  of  Road  Co,  v.  Crockery  6  Sawyer, 
574,  the  U.  S.  Circuit  Court  for  the  District  of 
Oregon  determined  that  more  than  35,000  acres  of 
the  grant  were  patented  to  the  Koad  Company 
prior  to  May  31,  1875,  and  on  that  day  all  the  lands 
so  patented,  except  about  7000  acres  theretofore 
sold  to  settlers  thereon,  were  conveyed  to  John 
Miller,  at  the  price  of  $1  per  acre,  including  the 
lands  sought  to  be  recovered  in  this  suit. 
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This  transfer  and  as  well  the  mesne  conveyances 
through  which  the  Southern  Oregon  Company  de- 
raigns  its  title  are  set  out  in  the  Bill  of  Complaint. 
The  contention  of  the  "claimants"  is  that  the  pro- 
vision of  the  act  under  consideration  is  a  limitation 
upon  the  disposition  of  the  granted  lands  as  to 
quantity  to  each  person,  and  that  sales  in  excess 
of  160  acres  to  one  person  is  a  breach  of  the  con- 
ditions of  the  grant. 

The  sale  of  the  lands  now  sought  to  be  recovered 
by  the  "claimants"  was  a  disaffirmance  of  any 
trust  for  the  "claimants' "  benefit,  if  any  ever  ex- 
isted. At  the  date  of  this  transfer,  or  within  a 
reasonable  time  thereafter,  the  "claimants"  should 
have  asserted  their  claim,  if  any  they  had.  Indeed, 
the  issuance  of  the  patent  to  the  road  company 
without  conditions  was  sufficient  to  put  the  "claim- 
ants" and  all  other  persons  upon  notice,  that  the 
then  owners  were  holding  the  granted  lands  by 
absolute  right.  Nearly  forty  years  have  elapsed 
since  such  sale,  and  yet  it  is  not  alleged  that  the 
owners  of  the  lands  ever  acknowledged  any  trust 
relations  existing  between  themselves  and  the 
"claimants,"  nor  is  it  intimated  that  the  "claim- 
ants" ever  suspected  or  claimed  such  relation  prior 
to  the  commencement  of  this  suit. 

In  the  meantime  the  lands,  title  to  which  the 
"claimants"  now  ask  the  court  to  decree  to  them, 
have,  according  to  the  allegations  of  the  Bill  very 
greatly  advanced  in  value,  and  taxes  have  been  paid 
on  this  land  during  forty  years,  aggregating  many 
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times  the  $2.50  per  acre  that  the  claimants  offer 
to  pay  for  the  same. 

No  excuse  is  offered  for  this  forty  years'  delay; 
and  nothing  appears  in  the  Bill  that  would  indicate 
that  the  "claimants"  were  not  as  well  advised  of 
their  rights  under  the  act  forty  years  ago  as  they 
were  when  this  suit  was  commenced. 

The  "claimants"  allege  that  defendant  denies 
and  continues  to  deny  the  rights  of  plaintiffs  under 
the  act;  but  they  do  not  aver,  nor  is  it  a  fact,  that 
either  the  defendant  or  any  of  its  predecessors  in 
interest  ever  admitted  such  right. 

Should  the  court  find  it  necessary  to  consider 
the  question  of  the  "claimants'  "  delay  in  applying 
to  the  court  for  the  relief  now  demanded,  we  re- 
spectfully submit  that  by  the  transfer  of  the  lands 
in  gross  and  dealing  with  them  as  the  absolute 
owners,  the  "claimants"  were  advised  that  any 
trust  ever  existing  was  disaffirmed  by  the  holders 
of  the  legal  title. 

Under  any  view  which  may  be  taken,  the  "claim- 
ants" were  at  most  unknown  and  unknowable,  in- 
definite, and  undeterminate  beneficiaries.  Neither 
the  defendant,  Southern  Oregon  Company,  nor  any 
of  its  numerous  predecessors  in  interest,  could 
know  of  their  existence,  if  indeed  they  were  in  being 
at  the  time  title  was  acquired.  It  was  not  the  duty 
of  the  holders  of  the  title  to  seek  them  out,  but  it 
was  their  duty,  if  they  claimed  any  interest  in  these 
lands,  to  make  seasonable  application  for  an  ac- 
knowledgement of  such  rights.    The  lands  were  sold 
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and  resold;  transferred  by  deed  of  the  parties,  and 
under  the  decrees  of  court,  yet  during  all  the  time, 
and  for  nearly  forty  years  they  were  regardless  of 
any  rights  they  may  have  had  in  the  premises ;  and 
it  is  insisted  that  it  is  now  too  late  for  them  to  urge 
any  such  supposed  rights. 

In  conclusion,  we  beg  to  call  attention  to  the 
case  of  Nichols  v.  S.  0.  Co,^  135  Fed.  232,  where  a 
similar  effort  was  made  to  impress  a  trust  upon 
the  lands  of  the  Southern  Oregon  Company,  and 
the  identical  questions  involved  in  this  case  arose, 
and  where  the  same  contentions  were  made. 

Bellinger,  Judge,  in  the  opinion  rendered  in  that 
case,  uses  this  language  (page  234)  :  "The  grant 
was  not  a  law  for  the  sale  of  the  granted  lands.  It 
did  not  offer  them  for  sale.  That  was  left  to  the 
state,  subject  to  restrictions  as  to  the  price  at  which 
they  should  be  sold  and  the  quantity  that  should 
be  sold  to  any  one  person.  The  restrictions  were 
mere  incidents  of  the  grant,  mere  regulations  that 
the  state  was  required  to  observe  in  selling  the 
granted  lands,  at  such  time  after  they  were  earned 
as  the  state  should  conclude  to  sell  them.  The  ob- 
ject to  be  accomplished  in  no  wise  depended  upon 
them.  Whatever  rights  existed  in  respect  to  these 
restrictions  belonged  to  the  United  States.  No 
interest  was  created  in  the  complainant.  He  is 
not  a  beneficiary  in  the  grant,  and  he  has  no  stand- 
ing to  complain  that  the  state  has  violated  its 
condition  in  the  manner  in  which  it  has  disposed 
of  the  granted  lands.     That  is  a  matter  that  can 
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only  be  taken  advantage  of  by  the  United  States." 
The  same  decision  upon  identically  the  same 
character  of  grant  with  a  similar  provision  respect- 
ing sales  in  quantities  not  exceeding  160  acres  and 
for  a  sum  not  exceeding  $2.50  per  acre  was  rendered 
by  Wolverton,  Judge,  in  the  case  of  the  United 
States  V,  0.  d  C.  R.  R.  et  al.,  186  Fed.  861. 

For  the  reasons  here  suggested,  the  motion  to 
dismiss  the  Bill  of  Complaint  was  properly  sus- 
tained by  the  District  Court,  and  we  respectfully 
submit  that  the  decree  of  the  District  Court  should 
be  affirmed. 

DoLPH,  Mallory,  Simon  &  Gearin, 
Solicitors  for  Defendant  Southern  Oregon  Company. 
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In  the  District  Court  of  the  United  States,  in  and  for 
the  Northern  District  of  California,  Division 
Number  One. 

No.  15,222. 

B.  S.  STOWE,  Trustee  in  Bankruptcy,  of  the  Estate 
of  J.  DOWNEY  HARVEY,  a  Bankrupt, 

Plaintiff, 

vs. 

J.  DOWNEY  HARVEY,  S.  G.  HARVEY,  JOHN 
DOE,  RICHARD  ROE  and  JANE  BLACK, 

Defendants. 

Amended  Praecipe  for  Transcript  on  Appeal  and 

Writ  of  Error. 
To  the  Clerk  of  Said  Court: 

SIR:    Please  make  up,  print  and  issue  in  the 
above-entitled  cause  a  certified  transcript  of  the  rec- 
ord, upon  an  appeal,  and  upon  a  writ  of  error,  both 
allowed  in  this  cause,  to  the  Circuit  Court  of  Appeals 
of  the  United  States,  for  the  Ninth  Circuit,  sitting 
at  San  Francisco,  California,  the  said  transcript  to 
include  the  following: 
Complaint  of  plaintiff. 
Summons. 
Order  to   show   canse   and  temporary   restraining 

order. 
Answer  of  defendant  S.  G.  Harvey. 
Disclaimer  of  J.  Downey  Harvey.     [1*] 
Opinion  of  De  Ha-ven,  District  Judge,  upon  the  issu- 
ance of  temporary  injunction. 

*Page-iiumber  appearing  at  foot  of  page  of  original  certified  Record. 
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Minute  order  made  February  29,  1912,  granting  in- 
junction pendente  lite. 

Opinion  of  the  Court  (Farrington,  J.). 

Findings  of  fact  and  conclusions  of  law. 

Decree. 

Petition  for  allowance  of  appeal  and  order  endorsed 
thereon. 

'A'ssigmnent  of  errors  ^on  appeal. 

Statement  of  evidence  on  appeal,  with  stipulation  of 
parties  and  approval  of  Judge  as  annexed 
thereto. 

Citation  on  appeal. 

Petition  for  writ  of  error  and  order  of  allowance  en- 
dorsed thereon. 

Assignment  of  errors  on  writ  of  error. 

Writ  of  error. 

Citation  on  writ  of  error. 

Bond  on  appeal  and  writ  of  error,  filed  or  to  be  filed, 
in  accordance  with  order  increasing  amount  of 
bond,  made  December  11th,  1913. 

Amended  praecipe  for  transcript. 

Stipulation  for  single  transcript  on  appeal  and  writ 
of  error,  dated  December  8,  1913,  with  order  of 
allowance  by  Circuit  Court  of  Appeals  endorsed 
thereon. 

Order  extending  time  to  file  record  and  docket  eau^. 
All  of  the  above  to  be  included  in  a  single  tran- 
script prepared  in  accordance  with  the  stipulation 

last  mentioned  and  the  order  of  the  Circuit  Court  of 

A*ppeals  endorsed  thereon,  and  to  be  certified  under 

the  hand  of  the  clerk  and  the  seal  of  the  Court.     [2] 
You  will  also  please  transmit  to  the  said  Circuit 
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Court  of  Appeals,  with  the  record  to  be  prepared  as 
above,  original  citations  on  appeal  and  on  writ  of 
error. 

CHAELES  S.  WHEELER  and 

JOHN  F.  BOWIE, 
Attorneys  and  Solicitors  for  Defendant  and  Appel- 
lant and  Plaintiff  in  Error,  S.  G.  Harvey. 

[Endorsed] :  Filed  Mar.  30,  1914.    W.  B.  Maling, 
Clerk.    By  C.  W.  Calbreath,  Deputy  Clerk.     [3] 


In  the  District  Court  of  the  United  States,  in  and  for 
the  Northern  District  of  California,  Division 
No,  One, 

B.  S.  STOWE,  Trustee  of  Bankruptcy  of  the  Estate 
of  J.  DOWNEY  HARVEY,  a  Bankrupt, 

Plaintiff, 
vs. 

J.  DOWNEY  HARVEY,  S.  G.  HARVEY,  JOHN 
DOE,  RICHARD  ROE,  JANE  BLACK, 

Defendants. 

Complaint  to  Set  Aside  Fraudulent  Conveyance. 

Now  comes  plaintiff  and  complains  and  alleges : 

I. 

That  on  the  2d  day  of  November,  1910,  certain 
creditors  of  J.  Downey  Harvey  filed  a  petition  in  the 
above-entitled  Court,  praying  that  said  J.  Downey 
Harvey  be  adjudicated  bankrupt,  and  that  an  order 
to  show  cause,  directed  to  said  J.  Downey  Harvey, 
was  issued  by  said  Court  upon  said  petition,  and  that 
said  order  to  show  cause  was  thereafter  duly  served 
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upon  said  J.  Downey  Harvey  and,  in  response 
thereto,  he  appeared  and  pleaded  to  said  petition, 
and,  after  due  proceedings  had,  he  was,  by  an  order 
and  judgment  of  said  Court  duly  given-  and  made, 
duly  and  regularly  adjudicated  bankrupt,  and  the 
matter  of  his  bankruptcy  duly  referred  to  Hon.  A. 
B.  Kreft,  a  duly  and  regularly  appointed,  qualified 
and  acting  Eeferee  in  Bankruptcy  of  the  above-en- 
titled court,  for  [4]  further  proceedings.  That 
thereafter  a  meeting  of  the  creditors  of  said  J. 
Downey  Harvey  was  called  upon  due  and  proper  no- 
tice thereof,  duly  and  regularly  given,  and  that  said 
meeting  of  creditors  was  regularly  continued  by  the 
consent  of  all  parties  appearing  thereat,  until  the 
17th  day  of  November,  1911,  at  the  hour  of  2  o'clock 
P.  M.  on  that  day,  and  that  thereupon  B.  S.  Stowe 
was  duly  and  regularly  elected  Trustee  in  Bank- 
ruptcy of  the  Estate  of  J.  Downey  Harvey,  a  bank- 
rupt, and  his  bond  as  Trustee  fixed  in  the  sum  of 
Five  Thousand  Dollars,  and  that  thereupon  said  B.  S. 
Stowe  duly  gave  bond  as  required  and  took  his  oath 
of  ofSce,  and  that  said  Hon.  A.  B.  Kreft  did,  on  the 
20th  day  of  November,  1911,  duly  make  his  order 
approving  said  bond,  and  that  ever  since  said  time 
said  B.  S.  Stowe  has  been  and  is  now,  the  duly  elected, 
qualified  and  acting  Trustee  in  Bankruptcy  of  the 
Estate  of  J.  Downey  Harvey,  a  bankrupt. 

II. 

That   on  the  26th   day  of   November,    1909,   J. 

Downey  Harvey  was  the  owner  of  five  hundred  and 

forty-six  (546)  shares  of  the  capital  stock  of  the 

Shore  Line   Investment   Company,  a  corporation, 
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duly  incorporated  under  and  by  virtue  of  the  laws 
of  the  State  of  California,  and  that  said  shares  of 
stock  were  at  said  time,  ever  since  have  been  and 
now  are  of  the  value  of  One  Hundred  Nine  Thousand 
Two  Hundred  ($109,200.00)  Dollars  and  upwards, 
and  that  since  said  date  dividends  have  been  regu- 
larly paid  and  collected  upon  said  stock  in  the  sum 
of  Eleven  Thousand  Four  Hundred  and  Eighty-six 
($11,486.00)  Dollars. 

III. 

That  on  said  26th  day  of  November,  1909,  said  J. 
Downey  f[5]  Harvey  gave  to  S.  G.  Harvey  the 
above-described  property  and  all  of  it  and  trans^ 
f  erred  to  her  all  of  said  property.  That  said  transfer 
was  made  wholly  without  consideration  of  any  kind 
or  character  and  that  said  S.  G.  Harvey  did  not  con- 
fer or  agree  to  confer  any  benefit  whatever  upon  said 
J.  Downey  Harvey  for  the  transfer  of  said  property, 
or  any  of  it,  to  her,  nor  did  any  other  person,  for 
or  on  behalf  of  said  S.  G.  Harvey,  confer  or  agree 
to  confer  any  benefit  whatever  upon  said  J.  Downey 
Harvey  therefor.  That  said  S.  G.  Harvey  did  not 
suffer  any  prejudice  nor  agree  to  suffer  any  preju- 
dice, nor  did  any  person  whatsoever  for  her  or  on 
her  behalf,  suffer  or  agree  to  suffer  any  prejudice, 
for  the  transfer  of  said  property  or  any  part  of  it 
to  said  S.  G.  Harvey,  but  that  said  transfer  was 
made  by  J.  Downey  Harvey  to  S.  G.  Harvey  wholly 
without  eonsideration  of  any  kind,  nature  or  form, 
and  was  purely  voluntary. 

IV. 

That  J.  Downey  Harvey  was,  on  the  26th  day  of 
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November,  1909,  wholly  insolvent,  and  was  unable 
to  pay  his  debts,  from  Ms  own  means  as  they  became 
due,  and  that  all  his  assets,  taken  at  a  fair  valuation, 
and  all  his  property,  taken  at  a  fair  valuation, 
was  insufficient  in  amount  to  pay  his  just  debts  and 
liabilities.  That  said  J.  Diowney  Harvey  was  in.- 
solvent,  as  above  set  out,  long  prior  to  said  26th  day 
of  November,  1909,  and  that  he  ever  since  has  been 
and  now  is  insolvent.  That  S.  G.  Harvey  knew,  on 
the  2Gth  day  of  November,  1909,  and  at  the  time  of 
the  transfer  hereinabove  described,  well  knew  that 
said  J.  Downey  Harvey  was  insolvent,  and  that  said 
S.  G.  Harvey  has  at  said  times,  knowledge  of  the 
financial  conditioni  of  said  J.  Downey  Harvey  and 
knew  that  he  was  for  a  [6]  long  time  prior  to 
said  date  wholly  unable  to  pay  his  debts,  from  his 
own  means,  as  they  became  due  and  that  the  ag- 
gregate of  his  assets,  taken  at  a  fair  valuation,  were 
insufficient  in  amoim.t  to  pay  his  just  debts  and  lia- 
bilities. 

V. 
That  the  names  of  the  defendants  designated  as 
John  Doe,  Richard  Roe  anid  Jane  Black  are  and  each 
of  them  is,  unknown  to  plaintiff,  and  that  the  names 
so  used  to  designate  said  defendants  are  fictitious, 
and  plaintiff  prays  that  he  may  be  permitted  to 
amend  this  complaint  and  all  proceedings  herein, 
by  substituting  the  true  names  of  said  defendants 
for  said  fictitious  names  when  he  discovers  the  same. 
That  said  defendants,  and  each  of  them,  claim  some 
title  to,  interest  in  or  lien  upon  the  property  herein 
described,  but  that  said  title,  interest  or  lien,  and 
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each  of  them  is,  subordinate  to  the  title  of  plaintiff 
and  subject  to  the  claim  herein  set  out. 

VI. 

That  said  S.  G.  Harvey  threatens  to,  and  will,  un^ 
less  restrained  by  the  order  of  this  Court,  transfer 
the  property  described  herein  to  some  person  who 
can  claim  to  be  a  iona  fide  purchaser  for  value,  and 
thait  the  effect  of  such  transfer,  if  made,  would  be 
to  render  said  S.  G.  Harvey  unable  to  respond  to 
the  judgment  which  may  be  rendered  herein,  and 
to  make  her  wholly  insolvent,  and  to  deprive  this 
plaintiff  of  all  beneficial  interest  of  every  kind,  char- 
acter and  form,  in  and  to  the  above-described  prop^ 
erty. 

VII. 

That  the  transfer  hereinabove  mentioned  was 
made  by  J.  Downey  Harvey  to  S.  G.  Harvey  by 
delivering  to  her  certain  ^[7]  certifi^cates  of;  the 
capital  stock  of  said  Shore  Line  Investment  Com- 
pany made  out  in  the  name  of  said  J.  Downey  Har- 
vey and  certifying  that  he  was  the  owner  of  546 
share®  of  the  capital  stock  of  said  company.  That 
when  said  certificates  were  delivered  they  were  en- 
dorsed by  said  J.  Downey  Harvey  so  as  to  enable 
them  to  be  transferred  on  the  books  of  said  com- 
pany, and  that  they  were  thereupon  presented  to 
the  proper  oiBcers  of  said  company,  and  said  certifi- 
cates, so  delivered,  were  cancelled  and  new  certifi- 
cates were  thereupon  issued  by  said  company  to- 
said  S.  G.  Harvey,  certifying  that  she  was  the  owner 
of  said  546  shares  of  the  capital  stock  of  the  Shore 
Line  Investment  Company. 
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VIII. 

That  at  the  time  of  the  transfer  hereinabove  men- 
tioned said  J.  Downiey  Harvey  was  largely  indebted, 
in  the  sum  of  upwards  of  Two  Hundred  Thousand 
($200,000.00)  Dollars  to  divers  unsecured  creditors 
who  at  said  time  were,  ever  since  have  been  and 
now  are,  creditors  of  ^aid  J.  Downey  Harvey  hold- 
ing just  and  valid  claims  and  debts  against  him, 
and  that  said  indebtedness,  and  no  part  thereof,  has 
ever  been  paid  by  said  J.  Downiey  Harvey,  or  any 
person  whomsoever  in  his  behalf,  but  that  it,  and 
the  whole  thereof,  is  and  at  all  the  times  herein 
mentioned  was,  wholly  due,  owing  and  unpaid. 

IX. 

That  all  the  creditors  above  named  are  repre- 
sented by  plaintiff  in  his  capacity  as  Trustee  of  the 
estate  of  J.  Downey  Harvey,  a  bankrupt,  and  that 
plaintiff  is  now,  and  was,  ever  since  the  20th  day  of 
November,  1911,  the  Trustee  for  all  of  said  credit- 
ors. That  all  the  assets  and  property  of  said  J. 
Downey  Harvey  and  of  his  estate  in  bankruptcy,  are 
insufficient  [8]  to  pay  the  creditors  thereof,  hold- 
ing just  and  valid  debts,  the  amount  of  their  claims 
or  anything  more  than  two  per  cent  of  the  amount 
thereof,  and  that  said  creditors,  and  all  of  them, 
and  this  plaintiff  are  greatly  damaged  by  the  afore- 
said transfer,  and  are  unjustly  deprived  of  the  value 
of  the  property  so  transferred. 

X. 

That  said  transfer,  made  as  aforesaid,  by  J.  Dow- 
ney Harvey  to  S.  G.  Harvey,  was  made  by  him  with 
the  intent  to  delay  and  defraud  the  said  creditors  of 
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said  J»  Downey  Harvey  of  their  demaiiids  and  that 
said  transfer  was  accepted  and  taken  by  said  S.  G. 
Harvey  with  the  intent  and  purpose  to  delay  and 
defraud  said  creditors  of  their  demands.  That  said 
transfer  is  fraudulent  and  void  as  to  this  plaintiff* 

WHEREFORE,  plaintiff  prays,  that  said  trans- 
fer be  set  aside,  annulled  and  cancelled,  and  that 
it  be  adjudged  and  decreed  to  be  utterly  null  and 
void,  and  that  it  be  adjudged  and  decreed  that  plains 
tiff  is  the  owner  of  all  of  said  property,  and  that 
said  defendants,  and  all  of  them,  be  enjoined  and 
restrained  from  making  any  conveyance  of  said 
property,  or  any  of  it,  or  from  collecting  any  divi- 
dends thereon,  or  from  making  or  causing  to  be 
made  any  transfer  of  said  property,  or  any  of  it, 
and  that  the  claims  of  defendants,  and  all  of  them, 
to  said  property  be  adjudged  to  be  subject  to  and 
subordinate  to  the  title  of  plaintiff  to  said  prop- 
erty ;  and  that  plaintiff  recover  his  costs  herein,  and 
for  such  other  and  further  relief  as  may  be  meet 
and  equitable  in  the  premises. 

SCHLESINGER  &  SHAW, 
EDWIN  H.  WILLIAMS, 

Attorneys  for  Plaintiff.     [9] 
State  of  California, 
City  and  County  of  San  Francisco,— hss. 

B.  S.  Stowe,  being  duly  sworn,  deposes  and  says: 
That  he  is  the  plaintiff  in  the  above-entitled  action; 
that  he  has  read  the  foregoing  complairit  and  knows 
the  contents  thereof,  that  the  same  is  true  of  his  ovm 
knowledge,    except    as  to  the    matters   which    are 
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therein  stated  on  his  information  or  belief,  and  that 
as  to  those  matters  he  beliersres  it  to  be  true. 
[Seal]  B.  S.  STOWE. 

Subscribed  and  sworn  to  before  me  this  11th  day 
of  January,  1912. 

A.  J.  HENRY, 
Notary  Public  in  and  for  the  City  and  County  of  San 
Francisco,  State  of  California. 

[Endorsed]  :  Piled  Jan.  11,  1912.     Jas.  P.  Brown, 
Clerk.    By  M.  T.  Scott,  Deputy  Clerk.     [10] 


UNITED  STATES  OP  AMERICA. 

District  Court  of  the  United  States^  Northern  Dis- 
trict of  California, 

B.  S.  STOWE,  Tnistee  in  Bankrupcty  of  the  Estate 

of  J.  DOWNEY  HARVEY,  a  Bankrupt, 

Plaintiff, 
vs. 

J.  DOWNEY  HARVEY,  S.  G.  HARVEY,  JOHN 

DOE  et  al. 

Defendants. 

Summons. 

Action  brought  in  said  Conrt,  and  the  Complaiut 
filed  in  the  office  of  the  Clerk  of  said  District 
Court  in  the  City  and  County  of  San  Prancisco. 

The  President  of  the  United  States   of    America, 
Greeting:  To  J.  Downey  Harvey,  S.  G.  Harvey, 
John<  Doe  et  al..  Defendants. 
You  are  hereby  directed  to  appear  and  answer  the 

Complaint  in  an  action  entitled  as  above,  brought 
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against  you  in  the  District  Court  of  the  United 
States,  in  and  for  the  Northern  District  of  Califor- 
nia, within  ten  days  after  the  service  on  you  of  this 
Summons — if  served  within  this  County;  or  within 
thirty  days  if  served  elsewhere. 

And  you  are  hereby  notified  that  unless  you  ap- 
pear and  answer  as  above  required,  the  said  plaintiff 
will  take  judgment  for  any  money  or  damages  de- 
manded in  the  Complaint,  as  arising  upon  contract, 
or  he  will  apply  to  the  Court  for  any  other  relief 
demanded  in  the  Complaint. 

WITNESS  the  Honorable  JOHN  J.  DE  HA- 
VEN, Judge  of  said  District  Court,  this  11th  day  of 
January,  in  the  year  of  our  Lord  one  thousand  nine 
hundred  twelve,  and  of  our  Independence  the  one 
hundred  and  thirty  sixth. 

[Seal]  JAS.  P.  BROWN, 

Clerk. 
By  M.  T.  Scott, 
Deputy  Clerk.     [11] 

United  States  Marshal's  Office, 
Northern  District  of  California. 

I  hereby  certify,  that  I  received  the  within  writ  on 
the  11th  day  of  January,  1912,  and  personally  served 
the  same  on  the  11th  day  of  January,  1912,  upon  J. 
Downey  Harvey  and  S.  G.  Harvey,  by  delivering  to 
and  leaving  with  each  of  said  J.  Downey  Harvey  and 
S.  G.  Harvey,  said  defendants  named  therein  person- 
ally, at  the  City  and  County  of  San  Francisco,  in 
said  District,  a  certified  copy  thereof,  together  with  a 
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copy  of  the  Complaint  certified  to  by attached 

thereto. 

C.  T.  ELLIOTT, 

U.  S.  Marshal. 
By  Elmo  Warner, 
Office  Deputy. 
San  Francisco,  Jan.  12,  1912. 

[Endorsed]  :    Filed  Jan.  15, 1912.     Jas.  P.  Brown, 
Clerk.    By  M.  T.  Scott,  Deputy  Clerk.     [12] 


In  the  District  Court  of  the  United  States^  in  and  for 
the  Northern  District  of  California,  Division 
Number  One, 

B.  S.  STOWE,  Trustee  in  Bankruptcy  of  the  Estate 
of  J.  DOWNEY  HARVEY,  a  Bankrupt, 

Plaintiff, 

vs. 

J.  DOWNEY  HARVEY,  S.  G.  HARVEY,  JOHN 
DOE,  RICHARD  ROE  and  JANE  BLACK, 

Defendants. 

Order  to  Show  Cause  and  Temporary  Restraining 

Order. 

Upon  reading  and  filing  the  verified  complaint  of 
plaintiff  and  good  cause  appearing  therefrom ; 

IT  IS  HEREBY  ORDERED  that  defendants 
herein,  J.  Downey  Harvey  and  S.  G.  Harvey, 
appear  before  the  above-entitled  court,  Division 
Number  One  thereof,  at  its  courtroom  in  the 
United  States  Postoffice  Building,  Seventh  and  Mis- 
sion Street,  San  Francisco,  California,  on  Monday, 
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th€  29th  day  of  January,  1912,  at  the  hour  of  10 
o'clock  A.  M.  on  that  day,  and  there  and  then  show 
cause,  if  any  they  have,  why  the  above-entitled  court 
should  not  issue  a  temporary  injunction  restraining 
said  defendants  and  each  of  them,  their  agents,  at- 
torneys and  servants,  from  transferring,  assigning, 
hypothecating  or  pledging,  or  in  any  manner  encum- 
bering five  hundred  forty-six  shares  of  the  capital 
stock  of  the  Shore  Line  Investment  Company,  a  cor- 
poration, standing  in  the  name  of  S.  G.  Harvey  on 
the  books  of  said  corporation,  or  collecting  or  at- 
tempting to  eollect  any  dividends  whatever  upon 
said  shares  of  stock  or  any  part  thereof. 

And  pending  the  hearing  and  determination  of  the 
foregoing  order  to  show  cause,  IT  IS  FURTHER 
ORDERED  that  said  defendants  and  each  of  them 
be,  and  they  and  each  of  them  hereby  are,  restrained 
[13]  and  prohibited  from  transferring,  assigning, 
hypothecating  or  pledging,  or  in  any  manner  encum- 
bering said  shares  of  stock,  or  any  part  or  portion 
thereof,  either  by  themselves,  their  agents,  attorneys 
or  servants,  and  are  further  restrained  and  prohib- 
ited from  collecting  any  dividends  whatever  upon 
said  shares  of  stock  or  any  part  thereof. 

Done  in  open  court,  January  19th,  1912. 

R.  S.  BEAN, 
Judge. 

[Endorsed]  :  Filed  Jan.  19, 1912.  Jas.  P.  Brown, 
Clerk.    By  M.  T.  Scott,  Deputy  Clerk.     [14] 
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In  the  District  Court  of  the  United  States,  in  and 
for  the  Northern  District  of  California,  Division 
No.l. 

No.  15,222. 

B.  S.  STOWE,  Trustee  in  Bankruptcy  of  the  Estate 
of  J.  DOWNEY  HiAHVEY,  a  Bankrupt, 

Plaintiff, 

VS. 

J.  DOWNEY  HAEVEY  et  al., 

Defendants. 

Answer  of  S.  G.  Harvey  (etc.). 

■Comes  now  S.  G.  Harvey,  one  of  the  defendants 
in  the  above-entitled  action,  and  answering  plain- 
tiff's complaint  herein,  admits,  denies,  avers  and 
alleges  as  follows: 

I. 

This  defendant  denies  that  on  the  26th  day  of  No- 
vember, 1909,  or  at  any  time  since  the  year  1905,  J. 
Downey  Harvey  was,  or  has  been,  the  owner  of  five 
hundred  and  forty-six  (546)  shares,  or  of  any  of  the 
shares  whatsoever,  of  the  capital  stock  of  the  Shore 
Line  Investment  Company,  mentioned  in  plaintiff's 
complaint. 

This  defendant  denies  that  any  five  hundred  forty- 
six  (546)  shares  of  the  capital  stock  of  the  said 
Shore  Line  Investment  Company  ever  have  been,  or 
now  are,  of  the  value  of  $100,200  and  upwards,  or  of 
any  other  sum  in  excess  of  $50,000. 

This  defendant  denies  that  any  dividends  have 
ever  at  any  time  been  paid  upon  five  hundred  forty- 
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six  (546)  shares,  or  upon  any  shares,  of  the  capital 
stock  of  said  Shore  Line  [15]  Investment  Com- 
pany owned  by  J.  Downey  Harvey  at  the  time  such 
dividends  were  paid. 

II. 

This  defendant  denies  that  on  the  26th  day  of  No- 
vember, 1909,  or  at  any  time  subsequent  to  the  year 
1905,  the  said  J.  Downey  Harvey  gave  to  this  de- 
fendant, S.  G.  Harvey,  the  said,  or  any,  five  hundred 
forty-six  (546)  shares  of  the  Shore  Line  Investment 
Company  stock,  or  any  part  or  portion  thereof,  or 
any  dividend  or  dividends  thereon,  or  that  he,  at  any 
time  subsequent  to  the  said  year  190i5,  transferred 
to  this  defendant  all  or  any  part  or  portion  of  the 
said  stock,  or  any  dividend  or  dividends  thereon. 

This  defendant  further  denies  that  the  said  J. 
Downey  Harvey  ever,  at  any  time,  made  to  her  any 
transfer  of  any  shares  of  the  capital  stock  of  the 
Shore  Line  Investment  Company  at  a  time  when  the 
said  J.  Downey  Harvey  was  insolvent. 

This  defendant  avers  that  at  all  times  in  the  year 
1905  the  said  J.  Downey  Harvey  was  solvent,  and 
was  able  to  pay  his  debts  from  his  own  means  as  they 
became  due,  and  that  all  his  assets,  taken  at  a  fair 
valuation,  and  all  his  property,  taken  at  a  fair  valua- 
tion, was  sufficient  in  amount  to  pay  his  just  debts 
and  liabilities. 

That  while  so  solvent,  as  aforesaid,  the  said  J. 
Downey  Harvey,  on  or  about  the  26th  day  of  June, 
1905,  acquired  300  shares  of  the  capital  stock  of  the 
said  Shore  Line  Investment  Company,  and  forthwith 
upon  the  issuance  of  a  certificate  therefor  to  him,  he 
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duly  endorsed  such  certificate,  by  writing  his  name 
upon  the  back  thereof,  and,  on  or  about  said  26th 
day  of  June,  1905,  he  delivered  and  gave  the  said 
certificate,  and  said  shares  represented  thereby,  to 
this  defendant,  who  was  at  said  time,  ever  since  has 
been,  and  now  is,  his  lawful  wife.     [16] 

That  while  so  solvent  as  aforesaid,  the  said  J. 
Downey  Harvey,  on  or  about  the  29th  day  of  August, 
1905,  acquired  6S  shares  of  the  capital  stock  of  the 
said  Shore  Line  Investment  Company,  and  forthwith 
upon  the  issuance  of  a  certificate  therefor  to  him,  he 
duly  endorsed  such  certificate,  by  writing  his  name 
upon  the  back  thereof,  and  on  or  about  the  said  29th 
day  of  August,  1905,  he  delivered  and  gave  the  said 
certificate  and  said  shares  represented  thereby,  to 
this  defendant,  who  was  at  said  time,  ever  since  has 
been,  and  now  is,  his  lawful  wife. 

That  while  so  solvent,  as  aforesaid,  the  said  J. 
Downey  Harvey,  on  or  about  the  25th  day  of  Sep- 
tember, 1905,  acquired  180  shares  of  the  capital  stock 
of  said  Shore  Line  Investment  Company,  and  forth- 
with upon  the  issuance  of  certificates  therefor  to  him, 
he  duly  endorsed  such  certificates,  by  writing  his 
name  upon  the  back  of  each  thereof,  and  on  or  about 
the  said  25th  day  of  September,  1905,  he  delivered 
and  gave  the  said  certificates,  and  each  of  them,  and 
the  said  shares  represented  thereby,  to  this  defend- 
ant, who  was  at  said  time,  ever  since  has  been,  and 
now  is,  his  lawful  wife. 

That  said  respective  deliveries  of  said  shares  and 
certificates  were  made  in  consideration  of  the  natu- 
ral love  and  affection  which  the  said  J.  Downey  Har- 
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vey  bore  to  this  defendant,  and  were  made  with  the 
intent  to  pass  the  absolute  title  to  the  said  shares 
of  stock  to  this  defendant,  and  of  making  gifts 
thereof  to  her.  That  this  defendant  then  and  there, 
at  the  respective  times  of  said  deliveries,  accepted 
said  gifts  of  the  said  shares  and  received  into  her 
possession  said  stock  certificates  evidencing  the  same, 
and  ever  since  has  been  the  owner  and  holder  thereof. 
That  on  or  about  the  2Gth  day  of  November,  1909, 
this  defendant  caused  said  shares  to  be  transferred 
into  her  name  [17]  upon  the  books  of  the  said 
Shore  Line  Investment  Company.  That  a  new  cer- 
tificate therefor  was  thereupon  issued  to  her  in  her 
name,  and  was  thereupon  forthwith  delivered  to  her 
by  said  Shore  Line  Investment  Company,  and  she 
ever  since  has  continued  to  be  and  now  is  the  owner 
and  holder  thereof,  and  in  the  possession  thereof. 

III. 
That  no  dividends  had  ever  been  declared  upon  the 
said  stock  prior  to  the  said  26th  day  of  November, 
1909,  but  that  since  the  said  26th  day  of  November, 
1909,  divers  dividends  thereon  have  been  declared, 
all  of  which  said  dividends,  amounting  in  the  aggre- 
gate to  $11,486.00,  have  been  paid  to  this  defendants. 

IV. 
This  defendant  admits  that  the  transfer  so  made 
to  her  by  the  said  J.  Downey  Harvey  was  made  by 
delivering  to  her  certain  certificates  of  the  cap- 
ital stock  of  the  Shore  Line  Investment  Company, 
made  out  in  the  name  of  J.  Downey  Harvey,  certify- 
ing that  he  was  the  owner  of  shares  of  the  capital 
stock   of   said   Shore   Line   Investment   Company, 
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amounting  in  the  aggregate  to  five  hundred  forty-six 
(546)  shares,  and  that  when  said  certificates  were 
delivered,  they  were  endorsed  by  the  said  J.  Downey 
Harvey  so  as  to  enable  them  to  be  transferred  on 
the  books  of  said  Shore  Line  Investment  Company, 
but  this  defendant  denies  that  said  transfer  of  said 
shares  of  stock,  or  any  part  or  portion  thereof,  by 
the  said  J.  Downey  Harvey  to  her  was  made  on  the 
26th  day  of  November,  1909,  or  at  any  time  later 
than  the  year  1905. 

V. 

This  defendant  has  no  information  or  belief  on 
the  subject  sufficient  to  enable  her  to  answer  the  alle- 
gations that  the  said  J.  Downey  Harvey  was,  long- 
prior  to  the  26th  day  of  [18]  November,  1909,  in- 
solvent, as  set  out  in  Paragraph  IV  of  plaintiff's 
complaint  herein,  and,  basing  her  denial  on  that 
ground,  this  defendant  denies  that  the  said  J.  Downey 
Harvey  was  long,  or  at  any  time,  prior  to  the  26tli 
day  of  November,  1909,  insolvent,  as  alleged,  or  that 
he  was  insolvent  on  said  26th  day  of  November,  1909- 

This  defendant  denies,  upon  and  according  to  her 
information  and  belief,  that  the  said  J.  Downey 
Harvey  was  insolvent  at  any  time  in  the  year  1908,, 
or  at  any  time  prior  thereto. 

VI. 

This  defendant  has  no  information  or  belief  suffi- 
eient  to  enable  her  to  answer  the  allegation  of  plain- 
tiff that  the  defendants  sued  by  fictitious  names 
herein  claim  some  title  to,  interest  in,  or  lien  upon,, 
the  property  herein  described,  and,  basing  her  de-- 
nial  on  that  ground,  this  defendant  denies  that  the 
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defendants  designated  in  said  complaint  as  John 
Doe,  Richard  Roe,  and  Jane  Black,  or  any  or  either 
of  them,  claim  some  or  any  title  to,  interest  in,  or 
lien  upon  the  shares  of  stock  described  in  plaintiff's 
complaint. 

This  defendant  denies  that  said  defendants  so 
sued  by  fictitious  names  herein,  or  any  or  either  of 
them,  have  or  has  any  title  to,  interest  in,  or  lien 
upon  the  property  described  in  plaintiff's  complaint, 
or  that  said,  or  any,  title,  interest,  and  lien,  or  title 
or  interest  or  lien,  is  subordinate  to  the  title  of  plain- 
tiff, or  that  plaintiff  has  any  title  to,  interest  in, 
or  lien  upon  the  said  shares  of  stock,  or  any  part  or 

portion  thereof. 

VII. 

This  defendant  denies  that  she  has  threatened  to, 
or  that  she  will  unless  restrained  by  the  order  of 
this  Court,  transfer  the  property  described  in  plain- 
tiff's complaint,  or  any  stock  in  the  Shore  Line  In- 
Testment  Company  held  by  her,  to  some  [19]  per- 
son who  can  claim  to  be  a  bona  fide  purchaser  for 
value,  or  to  any  person  at  all,  and  in  this  behalf  this 
defendant  avers  that  she  has  no  present  intention  to 
sell  or  dispose  of  her  said  shares  of  stock. 

VIII. 

This  defendant  further  denies  that  the  effect  of 
any  transfer  which  she  might  make  of  the  said  stock 
would  be  to  render  her  unable  to  respond  to  any 
judgment  which  might  be  rendered  herein,  or  to 
make  her  wholly  or  at  all  insolvent,  or  to  deprive 
plaintiff  of  all  or  any  beneficial  interest  whatever 
in  or  to  the  property  described  in  plaintiff's  com- 
plaint. 
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IX. 

Answering  the  allegations  of  paragraph  VIII  of 
the  said  complaint,  this  defendant  denies  that  any 
transfer  was  made  to  her  of  the  said  five  hundred 
forty-six  (546)  shares,  or  of  any  shares,  of  stock  of 
the  Shore  Line  Investment  Company  by  the  said  J. 
Downey  Harvey  at  any  time  subsequent  to  the  year 
1905. 

This  defendant  denies  that  in  the  year  1905,  at  the 
time  that  the  said  gift  was  made  to  her  as  aforesaid, 
said  J.  Downey  Harvey  was  at  all  in  debt. 

X. 

Answering  the  allegations  of  paragraph  X  of  said 
complaint,  this  defendant  denies  that  any  transfer 
of  any  stock  in  the  Shore  Line  Investment  Company 
was  made  to  her  on  the  26th  day  of  November,  1909, 
by  the  said  J.  Downey  Harvey,  or  at  any  time  sub- 
sequent to  the  year  1905. 

XI. 

This  defendant  denies  that  any  transfer  ever  made 
to  her  by  the  said  J.  Downey  Harvey  of  any  shares 
of  stock  of  the  Shore  Line  Investment  Company  was 
made  by  him  with  the  intent  and  purpose,  or  intent 
or  purpose,  to  delay  and  defraud,  or  to  delay  or  de- 
fraud, the  alleged,  or  any,  creditors  of  the  said  [20] 
J.  Downey  Harvey,  of  their  or  any  of  their  demands, 
or  of  any  demand,  or  that  any  transfer  of  shares  of 
stock  of  the  said  Shore  Line  Investment  Company 
from  the  said  J.  Downey  Harvey  to  this  defendant 
was  ever  at  any  time  accepted  and  taken,  or  accepted 
or  taken,  by  this  defendant  with  the  intent  and  pur- 
pose, or  with  the  intent  or  purpose,  to  delay  and  de- 
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fraud,  or  to  delay  or  defraud,  said  or  any  creditors 
of  their  demands,  or  that  any  transfer  made  to  this 
defendant  by  the  said  J.  Downey  Harvey  of  any 
shares  of  stock  in  the  said  Shore  Line  Investment 
Company  was  fraudulent  and  void,  or  fraudulent  or 
void,  as  to  the  plaintiff,  or  any  other  person  or  per-^ 
sons. 

WHEREFORE,  this  defendant  prays  that  plain- 
tiff take  nothing  by  his  said  complaint,  and  that  she 
be  hence  dismissed  with  her  costs  of  suit. 

CHARLES  S.  WHEELER  and 

JOHN  F.  BOWIE, 

Attorneys  for  S.  G.  Harvey.     [21] 

State  of  California, 

City  and  County  of  San  Francisco, — ss. 

S.  G.  Harvey,  being  duly  sworn,  deposes  and 
says:  That  she  is  one  of  the  defendants  in  the  above- 
entitled  action;  that  she  has  read  the  foregoing  an- 
swer and  knows  the  contents  thereof,  and  that  the 
same  is  true  of  her  own  knowledge,  except  as  to  the 
matters  which  are  therein  stated  on  her  information 
or  belief,  and  as  to  those  matters  that  she  believes  it 
to  be  true. 

S.  G.  HARVEY. 

Subscribed  and  sworn  to  before  me  this  30th  day 
of  January,  1912. 

[Seal]  ALICE  SPENCER, 

Notary  Public  in  and  for  the  City  and  County  of  San 
Francisco,  State  of  California. 

[Endorsed]:  Receipt  of  a  copy  of  the  within  An- 
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swer,  this  19th  day  of  February,  1912,  is  hereby  ad- 
mitted. 

SCHLESINGER  &  SHAW, 

E.  H.  WILLIAMS, 

Attorneys  for  Plaintiff. 

[Endorsed] :  Filed  Feb.  19,  1912.    Jas.  P.  Brown, 
Clerk.    By  M.  T.  Scott,  Deputy  Clerk.     [22} 


In  the  District  Court  of  the  United  States,  in  and  for 
the  Northern  District  of  California,  Division 
No.l. 

No.  15,222. 

B.  S.  STOWE,  Trustee  in  Bankruptcy  of  the  Estate 
of  J.  DOWNEY  HARVEY,  a  Bankrupt, 

Plaintiff, 

vs. 

J.  DOWNEY  HARVEY  et  al.. 

Defendants. 

Stipulation  [That  Copy  of  Answer  may  be  Filed  in 
Place  of  Original  Answer], 

The  original  answer  of  the  defendant,  S.  G.  Har- 
vey, in  the  above-entitled  cause,  having  been  ap- 
parently misplaced  in  the  office  of  the  Clerk  of  the 
above-entitled  court,  in  connection  with  making  up 
the  record  on  appeal  in  said  cause; 

IT  IS  HEREBY  STIPULATED  by  and  between 
the  parties  to  the  above-entitled  action,  and  their 
respective  attorneys  undersigned,  that  the  foregoing 
copy  of  the  answer  of  S.  G.  Harvey,  originally  filed 
in  the  cause,  is  a  full,  true  and  correct  copy  of  the 
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same  and  the  endorsements  thereon,  and  the  said 
copy  may  be  filed  in  the  office  of  the  Clerk  of  the 
court  in  place  of  the  original,  and  with  the  same 
force  and  effect  as  the  original  answer. 
Dated  April  3, 1914. 

SCHLESINGER  &  SHAW, 
E.  H.  WILLIAMS, 

Attorneys  for  Plaintiff. 
CHARLES  S.  WHEELER  and 
JOHN  F.  BOWIE, 

Attorneys  for  Defendant.     [23] 

[Endorsed] :  Filed  Apr.  3,  1914.    W.  B.  Maling, 
Clerk.    By  Lyle  S.  Morris,  Deputy  Clerk.     [24] 


At  a  stated  term  of  the  District  Court  of  the  United 
States  of  America,  for  the  Northern  District  of 
California,  First  Division,  held  at  the  courtroom 
thereof,  in  the  City  and  County  of  San  Fran- 
cisco, State  of  California,  on  Thursday,  the  29th 
day  of  February,  in  the  year  of  our  Lord  one 
thousand  nine  hundred  and  twelve.  Present: 
The  Honorable  JOHN  J.  DE  HAVEN,  Judge. 

No.  15,222. 
B.  S.  STOWE,  etc., 

vs. 

J.  DOWNEY  HARVEY  et  al. 

Order  Granting  Injunction  Pendente  Lite. 

The  hearing  on  the  order  to  show  cause  issued 

herein    against    defendants,    why    an    injunction 

pendente  lite  should  not  issue  enjoining  the  sale  or 

incumbering  of  546  shares  of  the  capital  stock  of  the 
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Shore  Line  Investment  Gompany,  standing  in  the 
name  of  S.  H.  Harvey,  or  the  collections  of  dividends 
thereon,  this  day  came  on  for  hearing,  A.  E.  Shaw, 
Esqr.,  appearing  for  plaintiff  and  Charles  S.  Wheeler, 
Esqr.,  for  respondent,  and  after  hearing  affidavits 
read  and  arguments  of  respective  counsel,  by  the 
Court  ordered  that  the  application  for  said  injunc- 
tion be,  and  the  same  is  hereby  submitted  to  the 
Court  for  determination,  and  thereupon,  after  due 
consideration  had,  the  Court  filed  its  memorandum 
opinion,  and  by  the  Court  ordered  that  said  applica- 
tion be,  and  the  same  is  hereby  granted.     [25] 


In  the  District  Court  of  the  United  States,  for  the 
Northern  District  of  California,  First  Division, 

No.  15,222. 

B.  S.  STOWE,  Trustee,  etc.. 

Plaintiff, 

vs. 

J.  DOWNEY  HARVEY  et  als., 

Defendants. 

Memorandum  Opinion— De  Haven,  District  Judge. 

DE  HAVEN,  District  Judge. 

This  is  an  application  for  an  injunction  pendente 
lite.  In  the  case  of  Southern  Pacific  Co.  et  al.  vs. 
Earl,  82  Fed.  600,  the  Circuit  Court  of  Appeals  for 
this  district  said: 

*'The  order  for  such  an  injunction  does  not 
finally  determine  the  rights  of  the  parties  to  the 
action,  and  its  only  purpose  and  effect  are  to 
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preserve  the  existing  state  of  things  until  the 
case  has  been  fully  heard  by  the  Court,  and  the 
entry  of  a  final  decree  therein.  And  it  is  equally 
well  settled  that  the  granting  of  a  provisional 
injunction  rests  in  the  sound  discretion  of  the 
trial  court,  and  that  it  is  not  necessary  that  the 
Court  should,  before  granting  it,  be  satisfied 
from  the  evidence  before  it  that  the  plaintiff 
will  certainly  prevail  upon  the  final  hearing  of 
the  cause.  On  the  contrary,  to  adopt  the  lan- 
guage of  the  Court  in  Georgia  vs.  Brailsf ord,  a 
Dal.  402,  *a  probable  right,  [26]  and  a  prob- 
able danger  that  such  right  would  be  defeated 
without  the  special  interposition  of  the  Court,' 
is  all  that  need  be  shown  as  the  basis  for  such  an 
order." 

**If  there  was  before  the  Court  evidence  hav- 
ing a  reasonable  tendency  to  make  out  a  prima 
facie  case  for  the  plaintiff,  the  order  granting 
the  injunction  will  generally  be  affirmed,  not- 
withstanding there  may  have  been  a  material 
conflict  in  the  evidence  submitted  to  the  Court 
at  the  time  of  making  its  order." 
There  is  certainly  a  very  material  conflict  in  the 
affidavits  filed  upon  the  present  hearing,  and  I  do 
not  now  express  any  opinion  as  to  the  weight  to  be 
accorded  the  several  affidavits  or  as  to  the  merits  of 
the  controversy  raised  by  the  bill  of  complaint  and 
the  answers  thereto.    It  is  sufficient  to  say  that 
under  the  rule  stated  in  the  case  of  Southern  Pacific 
Co.  vs.  Earl,  above  quoted,  I  deem  it  a  proper  exer- 
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cise  of  discretion  to  grant  the  preliminary  injunc- 
tion asked  for  in  order  that  the  existing  state  of 
things  may  be  preserved  until  such  time  as  the  case 
shall  have  been  fully  heard  before  the  Court  and  a 
final  conclusion  reached  as  to  the  matters  in  issue. 

[Endorsed] :  Filed  Feb.  29,  1912.    Jas.  P.  Brown, 
Clerk.    By  M.  T.  Scott,  Deputy  Clerk.     [27] 


In  the  District  Court  of  the  United  States  in  and  for 
the  Northern  District  of  California,  Division 
No,  One, 

B.  S.  STOWE,  Trustee  in  Bankruptcy  of  the  Estate 
of  J.  DOWNEY  HARVEY,  a  Bankrupt, 

Plaintiff, 

vs. 

J.  DOWNEY  HARVEY,  S.  G.  HARVEY,  JOHN 
DOE,  RICHARD  ROE  and  JANE  BLACK, 

Defendants. 

Disclaimer  of  Defendant  J.  Downey  Harvey. 
Comes  now  J.  Downey  Harvey,  one  of  the  defend- 
ants in  the  above-entitled  action,  and  disclaims  any 
interest  of  any  kind  whatsoever  in  any  of  the  shares 
of  the  capital  stock  of  Shore  Line  Investment  Com- 
pany, mentioned  in  the  complaint  in  the  above-en- 
titled action, 

COOPER,  GRAY  &  COOPER, 
GRAY  &  COOPER, 
Attorneys  for  Defendant  J.  Downey  Harvey. 
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Received  copy  of  within  this  13th  day  of  March, 
1912. 

SCHLESINGER  &  SHAW, 
EDWIN  H.  WILLIAMS, 

Attorneys  for  Plairltiff. 

[Endorsed] :  Filed  Mar.  13,  1912.    Jas.  P.  Brown, 
Clerk.    By  M.  T.  Scott,  Deputy  Clerk.     [28] 


In  the  District  Court  of  the  United  States,  in  and 
for  the  Northern  District  of  California, 

B.  S.  STOWE,  Trustee,  etc.. 

Plaintiff, 

vs. 

J.  DOWNEY  HARVEY,  S.  G.  HARVEY  et  al., 

Defendants. 

Opinion — Farrington,  District  Judge. 

EDWIN  H.  WILLIAMS,  SCHLESINGER  & 
SHAW,  for  Plaintiff. 

CHARLES    S.    WHEELER    and   JOHN    F. 
BOWIE,  for  Defendant,  Sophie  G.  Harvey. 

FARRINGTON,  District  Judge. 

A  petition  was  filed  in  this  court  November  2d, 
1910,  by  certain  creditors  of  J.  Downey  Harvey, 
praying  that  he  be  adjudged  bankrupt,  and  in  due 
course  such  an  adjudication  was  made.  This  suit 
is  brought  by  B.  S.  Stowe,  the  trustee  in  bankruptcy, 
against  said  bankrupt  and  his  wife  Sophie  G.  Har- 
vey, to  procure  a  decree  that  plaintiff  is  the  owner  of 
546  shares  of  the  capital  stock  of  the  Shore  Line  In- 
vestment Company,  alleged  to  have  been  fraudu- 
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lently  transferred  by  said  Harvey  to  his  wife. 

The  allegations  of  the  complaint  are  that  on  the 
26th  day  of  November,  1909,  J.  Downey  Harvey, 
being  then  the  owner  of  said  stock,  which  was  of  the 
value  of  $109,200,  transferred  and  delivered  the  same 
to  his  wife  without  any  consideration  whatever; 
that  at  the  time  all  his  property  taken  at  a  fair  valu- 
ation, was  insufficient  to  pay  his  just  debts;  and  that 
S.  G.  [29]  Harvey  then  knew  that  her  husband 
had  been  insolvent  for  a  long  time  prior  to  said 
transfer. 

It  is  admitted  that  the  value  of  the  stock  is  $50,- 
OOO;  that  on  the  26th  day  of  November,  1909,  it  was 
transferred  into  the  name  of  Sophie  Gr.  Harvey  on 
the  books  of  the  corporation;  but  it  is  claimed  that 
the  actual  gift  to  Mrs.  Harvey  occurred  in  1905,  and 
that  the  stock  certificates  had  been  in  her  exclusive 
possession  for  more  than  four  years  prior  to  actual 
transfer  on  the  corporate  books. 

Defendants  aver  that  about  June  26th,  1905,  Har- 
vey acquired  300  shares  of  this  stock,  which  he  then 
transferred  to  his  wife  by  endorsing  the  certificate, 
and  delivering  it  to  her.  About  August  29th,  1905, 
he  acquired  66  shares,  which  he  then  transferred  to 
his  wife  by  endorsing  the  same  in  blank,  and  deliver- 
ing the  certificate;  and  about  September  25th,  1905, 
he  acquired  180  shares,  which  he  transferred  in  the 
same  manner  to  his  wife;  that  at  all  these  times  he 
was  solvent;  and  that  the  said  Sophie  G.  Harvey  at 
the  respective  times  of  said  deliveries  accepted  said 
gifts  of  stock,  and  received  the  certificates  into  her 
possession. 
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It  is  admitted  that  Sophie  G.  Harvey  since  No- 
Tember  26th,  1909,  has  received  in  dividends  on  this 
stock  $11,486.  It  is  alleged  in  the  bill,  and  not 
denied  in  the  answer,  that  Harvey  on  that  date  was 
indebted  in  the  sum  of  $200,000  to  divers  unsecured 
creditors,  who  are  still  unpaid,  and  that  all  the  assets 
of  his  estate  in  bankruptcy  are  insufficient  to  pay 
more  than  2  per  cent  of  their  claims.  Mr.  Harvey 
testifies  that  he  is  indebted  to  no  one  who  was  his 
creditor  in  1905.     This  is  not  disputed. 

The  principal  question  is,  when  did  the  stock  cer- 
tificates [30]  come  into  the  possession  of  Mrs. 
Harvey?  Her  counsel  in  the  course  of  the  trial  said, 
**We  make  no  claim  as  to  that  stock  unless  it  was 
given  to  Mrs.  Harvey  in  1905." 

Under  Section  3440  of  the  Civil  Code  of  California, 
unless  the  gift  of  Mrs.  Harvey  was  accompanied  by 
an  immediate  delivery,  and  followed  by  an  actual 
and  continuous  change  of  possession  of  the  stock  cer- 
tificates, it  will  be  conclusively  presumed  to  be 
fraudulent,  and  therefore  void  against  those  who 
were  his  creditors  while  he  was  in  possession.  No 
case  has  been  called  to  my  attention,  nor  have  I  been 
able  to  discover  one  in  which  it  is  held  that  the  pos- 
session of  a  stock  certificate,  endorsed  in  blank  but 
not  transferred  on  the  books  of  the  company,  is  not 
possession  within  the  meaning  of  the  section  of  the 
Code  referred  to.  Consequently,  if  it  be  assumed  or 
established,  that  the  stock  certificates  in  question, 
endorsed  in  blank,  were  actually  given  to  Mrs.  Har- 
vey in  1905,  and  continuously  retained  in  her  custody 
and  possession  until  November,  1909,  when  for  the 
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first  tim€  there  was  a  transfer  to  her  on  the  books 
of  the  corporation,  I  shall  hold  that  her  possession 
constituted  that  actual  and  continuous  change  of 
possession  of  the  stock  itself,  which  avoids  the  code 
provision  referred  to. 

Mr.  Harvey  testifies  that  he  purchased  this  stock 
with  his  own  money,  and  it  is  admitted  there  was 
no  other  consideration  for  the  transfer  to  Mrs.  Har- 
vey than  love  and  affection.  He  kept  a  set  of  private 
books  in  which  were  recorded,  among  other  matters^ 
transactions  with  his  wife.  These  books  are  in  evi- 
dence, and  show  the  stock  in  question  to  have  been 
his  up  to  November  26th,  1909;  prior  to  that  date  na 
mention  was  made  in  the  books  of  any  transfer  or 
gift  of  this  stock  to  his  wife  in  June,  1905.  In  the 
ledger  there  is  an  account  of  **  Family  [31]  gifts 
and  allowances."  In  this  account  are  recorded  a 
number  of  gifts  made  by  Harvey  to  his  wife  long- 
prior  to  1909,  but  there  is  no  record  of  any  gift  of 
the  shares  of  stock  in  question.  Some  time  in  1909< 
or  1910,  Mr.  Harvey's  bookkeeper  Crosby  wrote  in. 
the  ledger,  referring  to  the  Shore  Line  Investment 
Company  stock,  *'This  is  the  property  of  Mrs.  H.^ 
and  belongs  to  her."  The  journal  contained  no. 
entry  in  regard  to  this  stock  until  after  November 
26th,  1909.  In  the  book  of  trial  balances,  in  Febru- 
ary, November  and  December,  1906,  January,  1907^ 
February  and  March,  1908,  and  October,  1909',  this 
stock  is  carried  as  the  property  of  Mr.  Harvey.  This 
trial  balance  book  shows  that  it  was  listed  in  the  year 
1905  as  Harvey's  stock,  and  in  each  and  every  suc- 
ceeding year  continuously,  until  and  including  Octo- 
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l)er  1,  1909.  In  the  succeeding  trial  balance  of 
March  31, 1910,  the  stock  is  dropped  for  the  first  time 
from  the  list  of  Harvey's  assets. 

Prior  to  November,  1909,  the  stock  in  question  all 
stood  on  the  books  of  the  Investment  Company  in 
"the  name  of  Mr.  Harvey.  Each  certificate  was  is- 
sued to  him  in  his  name,  and  paid  for  by  him  with 
lis  own  money.  By  virtue  of  this  apparent  or  actual 
ownership  of  the  stock,  he  was  president  of  the  com- 
pany after  1906.  Prior  to  November  26th,  1909, 
when  the  certificates  issued  to  Mr.  Harvey  were  re- 
turned and  cancelled,  and  new  certificate  issued  in 
lieu  thereof  to  Mrs.  Harvey,  Mr.  Harvey  seems  to 
have  exercised  a  control  and  dominion  over  the  stock 
as  complete  and  effectual  as  though  it  were  his  in- 
dividual property.  At  various  meetings  of  the 
stockholders  of  the  company  at  which  he  was  pres- 
ent, he  represented  546  shares  of  stock  in  his  own 
name.  At  the  meeting  of  April  25th,  1907,  he  repre- 
jsented  these  546  shares  in  his  own  name,  and  also 
1692  shares  by  proxies  [32]  from  fourteen  several 
stockholders.  As  a  stockholder  he  signed  documents 
and  resolutions  of  the  company  in  which  it  was  re- 
<3ited  that  the  signers  were  owners  and  holders  of 
•certain  shares  of  stock.  The  stock  was  carried  in 
Ms  private  books  of  account — ^his  journal,  ledger 
and  trial  balance  book — as  his  individual  property. 

Prior  to  November,  1909,  there  was  not  a  sugges- 
tion in  these  books  that  the  stock  belonged  to  Mrs. 
-Harvey.  April  15th,  1907,  Harvey  paid  an  assess- 
ment of  $10  per  share,  or  $5,460,  on  this  stock.  This 
amount  was  not  charged  to  Mrs.  Harvey,  though  less 


32  S,  G.  Harvey  vs, 

than  two  months  before  he  had  paid  a  $500  assess- 
ment on  her  Ocean  Shore  stock,  with  which  she  was 
debited.    January  11th,  1907,  he  gave  his  wife  $200 
in  cash;  this  also  was  charged  against  her.     Mr. 
Harvey  explains  this  circumstance  by  saying  that  he 
intended  that  $5,460  as  a  gift;  but  notwithstanding 
this  intention,  this  very  $5,460  appears  among  his 
assets  in  his  trial  balances  for  February,  1908,  and 
March  and  October,  1909;  and  also  in  the  statement 
of  his  affairs,  which  was  prepared  at  his  request  by 
his  bookkeeper  September  22d,  1907.    Mr.  Harvey 
attempts  to  avoid  the  obvious  inference  from  these 
entries  by  saying  that  his  attention  was  entirely  en- 
grossed with  the  affairs  of  the  Ocean  Shore  Railway 
Company;  that  he  ** seldom  examined  his  ledger"; 
the  bookkeepers  kept  the  books  as  they  saw  fit;  he 
was  not  in  the  habit  of  examining  his  trial  balances 
— **I  have  no  interest  in  them";  the  purpose  in  main- 
taining bookkeepers  was  *'to  write  up  my  books  once 
in  a  while,  look  after  them,  and  mostly  my  check- 
book, which  they  took  care  of,  and  that  I  always  had 
written  up  every  month  to  know  my  condition." 
**Q.  Did  you  examine  your  trial  balances  in  1906? 
A.  I  have  no  recollection  of  it.    Q.  Did  you  ever 
have  occasion    [33]    to  examine  your  trial  balances 
during  the  years  1905,  1906,  1907,  1908,  1909  and 
1910?    A.  I  never  knew  of  this  book  at  all.     Q.  Did 
you  ever  examine  the  journal  or  ledger  with  respect 
to  your  Shore  Line  Investment  Company  stock?    A. 
I  never  had  occasion  to.     Q.  Did  you  ever  have  oc- 
casion to  look  into  your  ledger  during  these  years? 
A.  Not  in  relation  to  the  Shore  Line  Livestment 


B.  S,  Stowe.  33 

Company's  stock.  Q.  Did  you  ever  have  occasion 
to  look  into  your  ledger  and  journal  with  respect  to 
your  other  investments^  A.  I  might  have;  I  don't 
remember  of  having  looked  them  up." 

It  is  hardly  credible  that  Mr.  Harvey  should  have 
been  so  indifferent  as  to  the  contents  of  his  account- 
books.  Mr.  Wasserman,  his  bookkeeper  prior  to 
April,  1907,  whose  loyalty  to  Mr.  Harvi^y  is  evident, 
says  that  he  sometimes  discussed  entries,  In  the  books 
with  Mr.  Harvey;  that  it  was  Mr.  Harvey's  habit  to 
give  pencil  memoranda  in  order  that  particular 
entries  could  be  made,  and  that  Mr.  Harvey  must 
have  had  knowledge  of  the  entries  in  the  trial  balance 
book.  Mr.  Wasserman 's  statement,  dated  Septem- 
ber 22d,  1907,  is  also  a  fact  of  significance  bearing  on 
Mr.  Harvey's  knowledge  that  in  his  books  this  stock 
was  being  carried  as  his  asset,  and  not  as  the  prop- 
erty of  his  wife.  Mrs.  Barron,  a  daughter  of  Mr. 
and  Mrs.  Harvey,  testifying  as  to  a  conversation 
with  her  mother  which  occurred  in  1907,  shows  that 
Mrs.  Harvey  worried  very  often  at  that  time  about 
the  affairs  of  the  Ocean  Shore  Railway  Company,  of 
which  Mr.  Harvey  was  president,  and  in  which  he 
had  invested  heavily.  The  nature  and  cause  of  the 
worry  is  revealed  in  the  daughter's  question,  ^*I 
asked  her  if  she  didn't  have  anything  of  her  own  that 
would  be  very  valuable. ' '  It  was  earlier  in  this  same 
year,  under  date  of  September  22d,  that  Mr,  Wasser- 
man wrote  Mr.  Harvey  thus:  **In  order  to  give  you 
the  statement  you  desire  [34]  with  regards  your 
affairs,  have  gone  thoroughly  over  your  accounts." 
Following  this  in  the  letter  there  is  an  itemized  list 
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of  Mr.  Harvey's  liabilities,  amounting  to  $745,944.37; 
an  itemized  statement  of  his  monthly  interest  charge, 
amounting  to  $3,320.29,  and  also  of  his  average 
monthly  income  amoimting  to  $3,950.95.  Following 
this  there  is  a  list  of  his  assets  among  which  is  the 
item  ^*  Santa  Cruz  Beach  Company  $4,000,  less  half 
given  Mrs.  Harvey,  $2,000."  The  letter  concludes 
thus: 

^*  Besides  the  above  you  should  take  into  consider- 
ation the  following : 
Due  from  Kogers  for  three  assessments 

paid  Ocean  Shore  Stock  secured  by 

Stock  and  bonds $  12,420.00 

Ocean  Shore  Rwy.  Co. — Cash  put  in  not 

including  assessment  No.  3 283,613.17 

Ocean  Shore  Bonds  Given  in  payment 

Assessment  No.  3  55,000.00 

Shore  Line  Inv.  Co 28,610.00 

Following     Nevada     Mining     Ventures 

representing  cash  paid  in : 

Forward 374,643.17 

Ex.  BuUfrog  Banner $5,000 

Midas  Bullfrog 8,750 

Bullfrog  Banner  less  1/2  given 

S.  H.  vj 1,0\X/ 

15,250.00 


$389,393.17 
Assets  on  previous  page. .  .$993,394.30 
"       above 389,393.17 

$1,388,287.67 
[35] 
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''Tour  liabilities  are  $745,94S.37  and  your  assets 
the  above  amount  which  show  very  well  on  paper  but 
the  trouble  is  the  assets  are  given  at  a  fair  valuation, 
but  if  turned  into  cash  if  it  was  a:bsolutely  necessary 
to  meet  your  obligations  they  would  not  bring  that 
figure,  you  know. 

''I  would  advise  a  careful  study  of  the  above  with 
a  view  of  disposing  of  all  your  assets  that  you  possi- 
bly can  at  a  valuation  a  little  in  advance  of  the  above 
if  possible,  and  paying  off  the  debts  as  fast  as  possi- 
ble. For  although  the  liabilities  are  only  a  trifle  over 
half  the  assets  the  interest  and  income  about  balance. 

''If  the  various  small  properties  and  even  the  big- 
ger ones  could  be  turned  into  cash  and  applied  on  the 
indebtedness,  I  think  everything  will  turn  out  for 
the  best. 

"I  forgot  to  mention  the  amount  of  $2,144.31  which 
the  Ocean  Shore  owes  you  for  expenses  of  Eastern 
trip  when  you  tried  to  sell  bonds  last  year. 

"If  you  wish  to  see  me  about  the  above  to-morrow 
please  telephone  me." 

The  Ocean  Shore  Railway  Company,  which  was 
soon  to  go  into  the  hands  of  a  receiver,  was  evidently 
a  cause  of  anxiety,  both  to  the  husband  and  the  wife. 
At  practically  the  same  time  the  wife,  fearful  that 
her  husband's  fortune  would  be  wrecked,  was  worry- 
ing about  her  own  future,  and  he  was  demanding 
from  his  bookkeeper  a  statement  of  his  affairs. 
Under  such  circumstancs  it  is  unreasonable  to  sup- 
pose that  he  did  not  examine  the  statement  with  care 
when  it  was  handed  to  him,  and  that  he  was  not  at  the 
time  fully  apprised  of  the  fact  that  the  stock  in  ques- 
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tion  was  being  carried  on  his  books  as  his  own  prop- 
erty. If  this  stock  actually  belonged  to  Mrs.  Harvey, 
[36]  and  the  fact  was  known  to  Mr.  Wasserman  as 
well  as  to  Mr.  Harvey,  why  was  it  not  excluded  from 
the  list  of  assets,  as  was  the  half  interest  in  the  Santa 
Cruz  Beach  Company,  ^^  given  Mrs.  H."? 

Much  stress  is  placed  on  Mr.  Crosby's  testimony 
that  Mr.  Harvey  told  him  in  the  spring  of  1907  the 
stock  was  Mrs.  Harvey's.  The  weight  to  be  given 
this  testimony,  as  well  as  the  weight  which  Mr. 
Crosby  himself  attributed  to  the  statement  made  by 
Mr.  Harvey,  must  be  considered  in  connection  with 
the  fact  that  as  Mr.  Harvey's  bookkeeper  after  April, 
19(y7,  he  continued  to  include  this  very  stock  among 
Mr.  Harvey's  assets  in  the  trial  balances  prepared  by 
him,  of  February,  1908,  and  March  and  October, 
1909.  It  was  not  until  March,  1910,  after  the  stock 
had  actually  been  transferred  to  Mrs.  Harvey  on  the 
books  of  the  corporation,  and  after  Mr.  Harvey's 
insolvency  was  apparent,  that  Crosby  entered  on  Mr. 
Harvey's  books  the  statement  that  this  stock  had  been 
purchased  four  years  before  for  Mrs.  Harvey. 

Mr.  Corbet  testifies  that  he  had  a  conversation  with 
Mr.  Harvey  prior  to  the  issuance  of  any  stock  m  the 
Shore  Line  Investment  Company,  in  which  Mr.  Har- 
vey said  he  was  buying  the  stock,  and  was  giving  it  to 
Mrs.  Harvey,  and  that  after  the  stock  was  issued  Mr. 
Harvey  told  him  a  number  of  times  that  the  stock  was 
given  to  Mrs,  Harvey. 

Charles  W.  Pay,  general  manager  of  the  Shore 
Line  Investment  Company  after  January,  1906,  tes- 
tified that  about  the  time  he  entered  the  employ  of 
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the  company,  Mr.  Harvey  told  him  that  the  stock  was 
Mrs.  Harvey's,  and  that  again  in  October  and  Novem- 
ber, 1909,  similar  statements  were  made. 

These  declarations  to  the  effect  that  the  stock  was 
Mrs.  Harvey's  are  of  little  assistance  in  determining 
at  what  time  the  stock  was  actuallv  delivered  to  her. 
The  statements  may  [37]  be  entirely  consistent 
with  plaintiff's  contention  that  the  stock  was  not 
actually  delivered  until  November  26th,  1909.  The 
statements  to  Mr.  Fay  in  October  and  November, 
1909,  were  made  within  a  few  days,  or  weeks  at  most, 
of  the  time  when  the  stock  was  transferred  to  Mrs. 
Harvey  on  the  corporate  books.  Then  Mr.  Harvey 
was  insolvent,  and  this  fact  was  imdoubtedly  known 
to  both  husband  and  wife.  His  statement  under 
such  conditions  may  have  been  inspired  by  a  desire  to 
protect  his  wife.  Certainly  it  is  entitled  to  little 
weight  in  determining  whether  Mrs.  Harvey  had  had 
control  and  exclusive  possession  of  the  stock  certifi- 
cates for  the  previous  four  years. 

In  Mr.  Harvey's  ledger  there  is  an  account  entitled 
** Shore  Line  Investment  Company,"  directly  under 
this  heading  are  the  words ' '  This  stock  was  purchased 
for  Mrs.  Harvey  and  belongs  to  her."  Testifying 
before  the  referee  in  December,  1911,  Mr.  Harvey 
said  that  this  notation  **was  made  when  Mr.  Crosby 
took  charge  of  my  books.  I  told  him  the  conditions 
of  the  different  properties  when  he  got  my  books,  and 
he  made  notations  on  it  for  that  purpose."  A  few 
months  later,  in  April,  1912,  in  testifying  in  this  case, 
Mr,  Harvey  said,  '*It  was  made  by  Mr.  Crosby.  I 
should  imagine  it  was  made  shortly  after  he  took 


38  S.  G.  Harvey  vs. 

charge  of  my  books ;  as  to  that  I  could  not  say."  **I 
should  imagine  it  was  when  he  came  there,  or  when- 
ever he  called  my  attention  to  my  books  in  any  way.'' 
And  in  response  to  a  question  as  to  whether  he  told 
Mr.  Crosby  the  condition  of  his  properties  when  Mr. 
Crosby  took  charge  of  the  books,  Mr.  Harvey  replied, 
**I  don't  know  whether  I  did  or  not.  I  suppose  those 
things  speak  for  themselves."  Mr.  Crosby,  after 
considera;ble  cross-examination,  admitted  that  the 
entry  was  not  made  until  March,  1910,  more  than 
three  months  after  the  actual  transfer  of  the  stock  to 
Mrs.  Harvey.  Why  he  neglected  to  make  the  entries 
in  Mr.  Harvey's  books,  and  why  these  [S8]  books 
until  March,  1910,  failed  to  contain  any  suggestion 
whatever  that  this  stock,  or  any  interest  in  it,  had 
been  transferred  to  Mrs.  Harvey  is  difficult  to  under- 
stand, if  he  had  been  directed  several  years  before,  as 
he  says,  to  make  such  a  notation. 

Mrs.  Harvey's  claim  to  the  stock  rests  on  her  al- 
leged possession  of  the  certificates,  beginning  in  1905. 
If  actual  delivery  did  not  occur  until  November  26th, 
1909,  when  the  stock  was  transferred  to  her  on  the 
books  of  the  corporation,  the  defense  fails.  Her 
account  of  her  acquisition  of  the  certificates  is  far 
from  satisfactory.  On  examination  before  the 
referee  in  bankruptcy,  December  5th,  1911,  she  testi- 
fies as  follows : 

*^In  1905  Mr.  Harvey  told  me  that  he  was  going 
to  give  me  stock  in  the  Shore  Line  Investment  Com- 
pany, and  he  gave  me,  in  June  of  1905,  300  shares. 
He  told  me  as  he  acquired  more  he  would  give  them 
to  me ;  and  the  reason  that  he  kept  them  in  his  own 
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name  was  because  he  was  a  big  holder  in  the  Ocean 
Shore  and  that  would  show  his  interest  in  the  Shore 
Line  Investment  Company,  if  he  kept  them  in  his 
name.  In  August  he  gaye  me  ^Q  shares.  In  Septem- 
ber he  gave  me  160  shares  and  20  shares,  and  I  put 

them  in  my  box Q.  Mrs.   Harvey,   you 

say  he  gave  you  the  stock  at  the  respective  months 
that  you  named  in  1905  %  A.  Yes.  Q.  What  do  you 
mean  by  sa3dng  that  he  gave  you  the  stock?  A.  He 
gave  me  the  certificates.  Q.  What  was  the  form  of 
the  certificates?  A.  They  were  like  common  certifi- 
cates, and  they  were  endorsed  by  him.  Q.  What  did 
you  do  with  the  certificates?  A.  Put  them  in  the 
Safe  Deposit  of  the  First  National  Bank.  Q.  You 
had  a  box  in  the  safe  deposit  vault  there  ?  A.  I  had 
always  a  box  in  the  safe  deposit  vault  there.  Q.  How 
is  it  you  remember  the  dates  at  which  [39]  these 
certificates  were  given  to  you?  A.  Because  I  put 
them  down  on  a  memorandum.  Q.  Did  you  keep  a 
memorandum  of  all  these  things?  A.  Yes,  I  did. 
Q.  You  say  that  the  first  of  these  certificates  was 
given  to  you  in  June  of  1905  ?  A.  Yes.  Q.  And  he 
did  actually  deliver  to  you  a  certificate  of  stock  at 
that  time  ?  A.  He  did.  Q.  Did  he  tell  you  anything 
further  about  it?  A.  No,  he  said  that  I  was  to  take 
it  and  put  it  in  my  box.  Q.  And  you  did  that  ?  A.  I 
did  that.  Q.  You  took  that  at  that  time?  A.  Yes, 
at  that  time.  Q.  You  are  sure  the  date  was  June, 
1905?  A.  I  beg  your  pardon?  Q.  You  are  sure  of 
the  date  as  being  Jime,  1905  ?  A.  Yes,  I  am.  Q.  In 
relation  to  this  certificate  of  QQ  shares  to  make  Mr. 
Folger  a  director,  when  did  Mr.  Harvey  first  have  a 
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conversation  with  you  in  that  regard?  A.  Why, 
about  the  time  of  it.  That  was  December,  1906. 
Q.  In  December,  1906?  A.  Yes.  Q.  And  what  did 
he  say  to  you  then  and  what  did  you  say  to  him  I 
A.  He  said  that  he  wanted  this  stock  certificate  for  66 
shares  in  order  to  make  Mr.  Folger  a  director;  and  I 
went  to  my  box  and  got  the  certificate  for  66  shares, 
and  gave  it  to  Mr.  Harvey.  Q.  That  was  in  what 
month?  A.  That  was  in  December,  1906.  Q.  How 
did  you  receive  it  back  again  ?  A.  I  received  it  back 
again  endorsed  by  Mr.  Folger 's  name,  and  put  it  in 
my  box.  Q.  It  stood  in  his  name  on  the  books?  He 
endorsed  it  to  you  and  it  was  put  in  your  safe  deposit 
box?    A.  Yes." 

Here  we  have  a  positive  statement  that  she  received 
the  stock  at  certain  dates  in  1905,  and  placed  it  in  her 
safety  deposit  box  in  the  First  National  Bank. 

One  or  two  days  after  the  foregoing  testimony  was 
given,  an  attempt  was  made  in  the  proceeding  before 
the  referee  in  bankruptcy  to  introduce  evidence  show- 
ing the  dates  when  Mrs.  [40]  Harvey's  safe  de- 
posit box  had  been  opened  subsequent  to  June  1st, 
1905.  The  Safety  Deposit  Company  strenuously  ob- 
jected to  giving  the  testimony,  but  on  December  19th, 
1911,  while  Mr.  Moffat,  an  official  of  the  company 
was  again  on  the  witness-stand  and  being  questioned 
as  to  the  same  matter,  Mr.  Harvey  produced  a  letter 
from  Mrs.  Harvey  addressed  to  E.  H.  Williams,  one 
of  the  attorneys,  which  in  part  is  as  follows : 

*'If  you  wish  to  learn  from  the  safe  deposit  com- 
pany the  dates  on  which  I  visited  my  safe  deposit 
box,  I  have  no  objection  whatever,  and  am  perfectly 
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willing  that  the  bank  officials  shall  give  you  the  in- 
formation, and  you  may  tell  them  so  for  me.  I  do 
not  myself  know  the  exact  dates  of  my  visits.  I  have, 
of  course,  been  there  a  number  of  times  since  1905,  but 
I  have  at  all  times  had  a  safe  of  my  own  wherever  I 
have  been  living,  whether  here  or  at  Monterey,  and  I 
kept  many  of  my  papers  in  these  safes,  and,  as  I  think 
it  over,  I  am^  positive  I  kept  my  certificates  of  stock 
there  instead  of  in  my  safe  deposit  box. " 

In  a  subsequent  examination  before  the  referee 
January  5th,  1912,  Mrs.  Harvey  testified  that  she 
never  had  kept  the  Shore  Line  Investment  Company 
stock  in  the  safety  deposit  box,  but  it  always  rested 
in  a  portable  safe  which  she  kept  first  at  the  family 
home  in  San  Francisco,  and  later  in  her  rooms  in  the 
hotel  at  Monterey ;  that  she  had  her  valuable  papers 
and  jewels  in  this  safe,  and  placed  in  the  safety  de- 
posit box  only  a  few  letters,  a  number  of  antiques, 
several  old  deeds,  and  the  wills  of  herself  and  Mr. 
Harvey.  Except  herself,  her  maid,  Miss  Anderson, 
alone  had  the  combination  to  the  safe.  December 
5th,  Mrs.  Harvey  was  certain  that  she  deposited  the 
stock  in  the  safe  deposit  box  in  the  First  National 
Bank,  but  after  the  trustee  made  an  effort  to  put  in 
evidence  [41]  the  records  of  the  bank  disclosing 
the  fact  that  Mrs.  Harvey  had  never  visited  her  box 
at  all  between  elune  1st  and  December  31st,  1905,  and 
during  that  period  there  were  but  three  admissions 
to  the  box,  namely,  July  15th,  July  17th  and  Novem- 
ber 8th,  by  Lizzie  Anderson,  Mrs.  Harvey's  maid,  she 
remembered  the  stock  had  never  been  deposited  else- 
where than  in  her  portable  safe.    No  record  is  kept  of 
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what  was  placed  in  that  safe.  No  one  but  Mrs.  Har- 
vey ever  had  access  to  it,  except  Lizzie  Anderson. 
Lizzie  Anderson  is  not  produced  as  a  witness,  and  her 
absence  is  not  accounted  for.  Mrs.  Harvey  was  very 
positive  when  testifying  December  5th  that  she  re- 
ceived the  certificate  for  300  shares  in  June,  1905 ; 
later  it  transpired  that  she  was  probably  in  New  York 
at  that  very  time. 

It  appears  from  the  evidence  that  Mrs.  Harvey 
visited  her  portable  safe  repeatedly  during  the  time 
which  intervened  between  June  1st,  1905,  and  the  date 
of  her  testimony  before  the  referee.  On  three  differ- 
ent occasions  in  1905  she  placed  stock  therein.  April 
13th,  1907,  Mr.  Harvey  paid  the  assessment  on  this 
stock,  and  subsequently  procured  the  certificates  from 
Mrs.  Harvey  in  order  that  the  payments  might  be 
stamped  on  them.  At  that  time,  if  her  story  is  true, 
she  must  have  taken  the  certificates  from  the  portable 
safe,  and  later  returned  them.  She  certainly  knew  at 
that  time  that  she  had  not  placed  them  in  the  safe  de- 
posit box.  In  December,  1906,  she  gave  the  certifi- 
cate for  66  shares  to  Mr.  Harvey  to  be  transferred  to 
Mr.  Folger;  later  it  was  returned.  In  October  or 
November,  1909,  she  handed  all  the  certificates  to  her 
husband  to  be  given  to  Mr.  Pay  to  enable  him  to  nego- 
tiate a  loan  on  all  the  stock  of  the  corporation  for  the 
benefit  of  the  company.  The  stock  was  returned  to 
her  by  Mr.  Harvey,  and  later,  on  the  26th  day  of 
November,  1909,  [42]  he  again  received  it  all 
from  her,  to  be  cancelled  and  transferred  on  the  books 
of  the  company.  During  all  this  period  her  jewelry, 
and  practically  all  her  important  papers  were  kept  in 
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this  safe,  and  yet  during  the  short  interval  of  less 
than  twenty-five  months,  between  November  26th, 
1909,  and  December  5th,  1911,  the  fact  that  the  stock 
in  question  had  been  kept  in  the  safe,  and  repeatedly 
taken  therefrom  and  returned  to  that  depository,  was 
entirely  forgotten.    If  she  ever  had  the  certificates  in 
her  possession,  her  habit  of  placing  valuable  docu- 
ments in  her  safe,  unaided  by  memory  of  specific  cir- 
cumstances, should  have  prompted  a  different  answer. 
It  is  unfortunate  that  she  did  not  discover  her  error 
until  the  records  of  the  Safe  Deposit  Company  were 
called  for.     It  is  equally  unfortunate  that  her  porta- 
ble safe  keeps  no  records,  that  no  human  being  has 
testified  that  he  ever  saw  the  certificates  in  the  safe, 
or  in  her  possession,  prior  to  November  26th,  1909, 
except  her  husband ;  that  there  is  in  evidence  abso- 
lutely no  contemporaneous  record,  either  in  the  books 
and  papers  of  the  corporation,  or  of  Mr.  Harvey  or 
Mrs.  Harvey,  or  elsewhere,  which  intimates  that  Mrs. 
Harvey  had  possession  of  the  stock  certificates  in 
question  prior  to  November  26th,  1909. 

When  asked  how  she  remembered  the  dates  at 
which  the  certificates  were  given,  Mrs.  Harvey  re- 
plied, ^^  Because  I  put  them  down  on  a  memoran- 
dum." She  kept  a  memorandum  of  all  these  things; 
each  entry  was  on  a  separate  slip  of  paper.  These 
slips  were  subsequently  destroyed,  after  being  copied 
on  a  single  sheet  of  paper.  The  copy  only  is  in  evi- 
dence. Later,  she  testified  that  the  dates  were  the 
dates  of  the  certificates,  not  the  dates  of  their  receipt, 
and  that  each  memorandum  was  made  on  the  date 
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when  the  corresponding  certificate  was  received. 
[43] 

It  is  difficult  to  avoid  the  suspicion  that  this  change 
in  Mrs.  Harvey's  testimony  was  made  in  order  to  es- 
cape the  effect  of  the  evidence  showing  that  she  was 
in  New  York  in  June,  1905,  at  the  time  she  says  she 
received  the  certificate  for  300  shares  from  Mr. 
Harvey. 

A  peculiar  feature  of  this  transaction  is  the  fact 
that  for  more  than  four  years  Mrs.  Harvey's  owner- 
ship of  the  stock  in  question  was  concealed  from  the 
public.  Mr.  Harvey  attempts  to  explain  this  by  say- 
ing that  he  was  very  largely  interested  in  the  Ocean 
Shore  Eailroad,  and  wished  to  show  the  people  that 
the  Ocean  Shore  Railroad  was  interested  in  the  suc- 
cess of  the  Shore  Line  Investment  Company,  and  that 
he  was  a  large  holder  in  it,  and  would  be  ready  to  help 
it  out.  Why  the  same  good  impression  could  not 
have  been  conveyed  by  publishing  the  fact  that  his 
wife  was  a  large  holder  in  the  Shore  Line  Investment 
Company  does  not  appear. 

Objection  is  made  that  the  acts,  conduct  and  decla- 
rations of  Mr.  Harvey  subsequent  to  the  delivery  of 
the  certificates  to  Mrs.  Harvey  in  1905  are  not  admis- 
sible in  evidence  to  impeach  her  title.  This  objection 
would  be  good  if  the  actual  physical  delivery  of  the 
certificates  to  Mrs.  Harvey  at  that  date,  and  her  ex- 
clusive possession  thereafter,  were  conceded  or 
established.  This,  however,  is  not  the  case. 
Whether  Mr.  Harvey  ever  surrendered  possession  of 
the  certificates,  and  gave  the  stock  to  her  in  1905,  is 


B.  S.  Stowe.  45 

the  controlling  issue,  and  as  to  this  the  evidence  is 
admissiWe. 

In  the  complaint  it  is  alleged,  and  by  admissions 
and  evidence  established,  and  I  so  find,  that  on  the 
26th  day  of  November,  1909,  Harvey,  in  person,  sur- 
rendered the  stock  and  caused  it  to  be  transferred  on 
the  books  of  the  Investment  Company  to  Mrs.  Har- 
vey. The  old  certificates  were  cancelled,  and  new 
[44]  ones  were  issued  to  her  in  lieu  thereof.  At 
that  time  Harvey  was  hopelessly  insolvent,  and  this 
fact  was  known  to  him  and  to  his  wife.  The  trans- 
fer was  made  and  received  with  intent  to  delay  and 
defraud  Mr.  Harvey's  creditors,  and  without  other 
consideration  than  love  and  affection. 

Bankruptcy  proceedings  were  commenced  in  this 
Court  against  the  said  Harvey,  November  2d,  1910. 
The  answer  of  Mrs.  Harvey  is  that  the  stock  was 
given  to  her  in  1905,  instead  of  1909,  and  the  certifi- 
cates thereafter  were  indorsed  in  blank  by  her  hus- 
band, and  by  him  delivered  to  her  in  1905,  without 
intent  to  delay  or  defraud  his  creditors,  and  at  a  time 
when  he  was  solvent.  She  also  declares  that  ever 
since  1905,  she  has  retained  the  exclusive  possession 
of  the  certificates. 

That  the  delivery  was  made  in  1905  is  an  affirma- 
tive defense,  and  is  a  matter  which  was  peculiarly 
within  the  knowledge  of  Mr.  and  Mrs.  Harvey.  It 
ias  not  been  proven,  and  the  evidence,  in  my  opinion, 
preponderates  against  her,  and  against  her  conten- 
tion. 

Let  a  judgment  and  decree,  as  prayed  for  in  the  biU 
of  complaint,  be  entered  in  favor  of  the  plaintiff. 
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[Endorsed] :  Piled  Aug.  6,  1913.    W.  B.  Maling, 
Clerk.     By  Francis  Krull.  Deputy  Clerk.     [45] 


In  the  District  Court  of  the  United  States,  in  and 
for  the  Northern  District  of  California,  First 
Division. 

No.  15,222. 

B.  S.  STOWE,  Trustee  in  Bankruptcy  of  the  Es- 
tate of  J.  DOWNEY  HAEVEY,  a  Bankrupt, 

Plaintiff, 

ViS. 

J.  DOWNEY  HARVEY,  S.  G.  HARVEY,  JOHN 
DOE,  EICHARD  ROE  and  JANE  BLACK, 

Defendants. 

Findings  of  Fact  and  Conclusions  of  Law. 
This  cause  canae  on  regularly  to  be  heard  before 
the  Court,  the  parties  being  represented  by  their 
respective  counsel,  evidence,  oral  and  documentary, 
was  offered  and  received  on  behalf  of  the  respect- 
ive parties  and  the  cause  was  submitted  on  briefs 
of  counsel  to  be  thereafter  served  and  presented, 
and  the  Court  having  duly  considered  the  cause,  now 
finds  the  facts  as  follows : 

I. 

That  on  the  2d  day  of  November,  1910,  certain 
creditors  of  J.  Downey  Harvey  filed  a  petition  in  the 
above-entitled  court  praying  that  said  J.  Downey 
Harvey  be  adjudicated  a  bankrupt  and  that  an  or- 
der to  show  eause,  directed  to  said  J.  Downey  Har- 
vey was  issued  by  said  Court  upon  said  petition,  and 
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that  said  order  to  show  cause  was  thereafter   duly 
served  upon  said  J.  Downey  Harvey   and,    in   re- 
sponse thereto,  he  appeared  and  pleaded    to    said 
petition,  and,  after  due  proceedings  had,  he  was, 
by  an  order  and  judgment  of  said  Court  duly  given 
and  made,  duly  and  regularly  adjudicated  bankrupt, 
and  the  matter  of  his  bankruptcy     [4G]     duly  re- 
ferred to  Hon.  A.  B.  Kref t,  a  duly  and  regularly  ap- 
pointed, qualified  and  acting  Referee  in  Bankruptcy 
of  the  above-entitled  court,  for  further  proceedings. 
That  thereafter  a  meeting  of  the  creditors  of  said 
J.  Downey  Harvey  was  called  upon  due  and  proper 
notice  thereof,  duly  and  regularly  given,  and  that 
said  meeting  of  creditors  was  regularly  continued 
by  the  consent  of  all  parties  appearing  thereat,  until 
the  17th  day  of  November,  1911,  at  the  hour  of  2 
o'clock  P.  M.  on  that  day,  and  that  thereupon  B. 
S.  Stowe  was  duly  and  regularly  elected  Trustee  in 
Bankruptcy  of  the  Estate  of  J.  Downey  Harvey,  a 
bankrupt,  and  his  bond  as  trustee  fixed  in  the  sum 
of  Five  Thousand  Dollars,  and  that  thereupon  said 
B.  S.  Stowe  duly  gave  bond  as  required  and  took 
his  oath  of  oflSce,  and  that  said  Hon.  A.  B.  Kreft 
did,  on  the  20th  day  of  November,  1911,  duly  make 
his  order  approving  said  bond,  and  that  ever  since 
said  time  said  B.  S.  Stowe  has  been  and  is  now,  the 
duly  elected,  qualified  and  acting   trustee  in  bank- 
ruptcy of  the  estate  of  J.  Downey  Harvey,  a  bank- 
rupt. 

II. 

That  on  the  26th  day  of  November,  1909,  J.  Dow- 
ney Harvey  was  the  owner  of    five   hundred    and 
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forty-six  (546)  shares  of  the  capital  stock  of  the 
Shore  Line  iliivestmeiit  Company,  a  eorporation, 
duly  incorporated  under  and  by  virtue  of  the  laws 
of  the  State  of  California,  and  that  since  said  date 
dividends  have  been  regularly  paid  and  collected 
upon  said  stock  in  the  sum  of  Eleven  Thousand, 
Four  Hundred  and  Eighty-six  ($11,486.00)  Dollars. 

III. 
That  on  said  26th  day  of  November,  1909,  said  J. 
Downey  Harvey  gave  to  S.  G.  Harvey  the  above- 
described  property  and  [47]  all  of  it  and  trans- 
ferred to  her  all  of  said  property.  That  said  trans- 
fer was  made  wholly  without  consideration  of  any 
kind  or  character  and  that  said  S.  G.  Harvey  did 
not  confer  or  agree  to'  confer  any  benefit  whatever 
upon  said  J.  Downey  Harvey  for  the  transfer  of  said 
property,  or  any  of  it  to  her,  nor  did  any  other  per- 
son, for  or  on  behalf  of  said  S.  G,  Harvey  confer  or 
agree  to  confer  any  benefit  whatever  upon  said  J. 
Downey  Harvey  therefor.  That  said  S.  G.  Harvey 
did  not  suffer  any  prejudice  nor  agree  to  suffer  any 
prejudice,  nor  did  any  person  whatsoever  for  her 
or  on  her  behalf,  suffer  or  agree  to  suffer  any  preju- 
dice, for  the  transfer  of  said  property  or  any  part 
of  it  to  said  S.  G.  Harvey,  but  that  said  transfer  was 
made  by  J.  Downey  Harvey  to  S.  G.  Harvey  wholly 
without  consideration  of  any  kind,  nature  or  form, 
and  was  purely  voluntary,  to  wit,  that  of  love  and 
affection. 

IV. 

That  J.  Downey  Harvey  was,  on  the  26th  day  of 
November,  1909,  wholly  insolvent,  and  was  unable 
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to  pay  Ms  debts  from  his  own  means  as  they  be- 
came due  and  that  all  his  assets,  taken  at  a  fair 
valuation  and  all  his  property,  taken  at  a  fair  valu- 
ation was  insufficient  in  amount  to  pay  his  just  debts 
and  liabilities.  That  said  J.  Downey  Harvey  was 
insolvent,  as  above  set  out,  and  that  he  ever  since 
has  been  and  now  is  insolvent.  That  S.  G.  Harvey 
knew,  on  the  26th  day  of  November,  1909,  and  at 
the  time  of  the  transfer  hereinabove  described,  well 
knew  that  said  J.  Downey  Harvey  was  insolvent  and 
that  said  S.  G.  Harvey  had  at  said  times,  knowledge 
of  the  financial  condition  of  said  J.  Downey  Har- 
vey and  knew  that  he  was  wholly  unable  to  pay  his 
debts,  from  his  own  means,  as  they  became  due  and 
that  the  aggregate  of  his  assets,  taken  at  a  fair  valu- 
ation, were  insufficient  in  amount  to  pay  his  just 
debts  and  liabilities.     [48] 

V. 
That  the  transfer  hereinabove  mentioned  was 
made  by  J.  Downey  Harvey  to  S.  G.  Harvey  by  de- 
livering to  her  certain  certificates  of  the  capital 
stock  of  said  Shore  Line  Investment  Company  made 
out  in  the  name  of  said  J.  Downey  Harvey  and  cer- 
tifying that  he  was  the  owner  of  546  shares  of  the 
capital  stock  of  said  company.  That  when  said  cer- 
tificates were  delivered  they  were  endorsed  by  said 
J.  Downey  Harvey  so  as  to  enable  them  to  be  trans- 
ferred on  the  books  of  said  company  and  that  they 
thereupon  presented  to  the  proper  officers  of  said 
company  and  that  certificates,  so  delivered,  were 
cancelled  and  a  new  certificate  was  thereupon  issued 
by  said  company  to  said  S.  G.  Harvey,  certifying 
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that  she  was  the  owner  of  said  546  shares  of  the 
capital  stock  of  the  Shore  Line  Investment  Com- 
pany. 

VI. 
That  at  the  time  of  the  transfer  hereinabove  men- 
tioned said  J.  Downey  Harvey  was  largely  indebted 
in  the  sum  of  upwards  of  Two  Hundred  Thousand 
($200,000.00)  Dollars  to  divers  unsecured  creditors 
who  at  said  time  were,  ever  since  have  been  and  now 
are,  creditors  of  said  J.  Downey  Harvey  holding 
just  and  valid  claims  and  debts  against  him  and  that 
said  indebtedness,  and  no  part  thereof  has  ever  been 
paid  by  said  J.  Downey  Harvey,  or  any  person 
whomsoever  in  his  behalf,  but  that  it,  and  the  whole 
thereof,  is  and  at  all  the  times  herein  mentioned  was, 
wholly  due,  owing  and  unpaid. 


That  all  the  creditors  above  named  are  repre- 
sented by  plaintiff  in  his  capacity  as  trustee  of  the 
estate  of  J.  Downey  Harvey,  a  bankrupt,  and  that 
plaintiff  is  now,  and  was,  ever  since  the  20th  day 
of  November,  1911,  the  trustee  for  all  of  [4&]  said 
creditors.  That  all  the  assets  and  property  of  said 
J.  Downey  Harvey  and  of  his  estate  in  bankruptcy 
are  insufficient  to  pay  the  creditors  thereof,  holding 
just  and  valid  debts,  the  amount  of  their  claims,  and 
that  said  creditors,  and  all  of  them,  and  this  plain- 
tiff are  greatly  damaged  by  the  aforesaid  transfer 
and  are  unjustly  deprived  of  the  value  of  the  prop- 
erty so  transferred. 

VIII. 

That  said  transfer,  made    as   aforesaid,    by   J- 


B.  S.  Stowe,  51 

Downey  Harvey  to  S.  G.  Harvey  wais  made  by  him 
with  the  intent  to  delay  and  defraud  the  said  credit- 
ors of  said  J.  Downey  Harvey  of  their  demands,  and 
that  said  transfer  was  accepted  and  taken  by  said 
S.  G.  Harvey  with  the  intent  and  purpose  to  delay 
and  defraud  said  creditors  of  their  demands.  That 
said  transfer  is  fraudulent  and  void  as  to  this  plains 
tiff. 

IX. 

That  dividends  on  said  stock  prior  to  the  26th  day 
of  November,  1909,  have  been  declared  and  said  divi- 
dends amount  in  the  aggregate  to  Eleven  Thousand 
Four  Hundred  and  Eighty-^six  ($11,486.00)  Dol- 
lars, and  said  dividends  having  been  paid  to  the  de- 
fendant, S.  G.  Harvey,  the  plaintiff  in  this  action  is 
entitled  to  have  and  recover  the  same,  and  that  the 
said  dividends  arose  from  said  shares  of  stock  and 
belong  to  this  plaintiff. 

X. 

That  the  plaintiff  is  entitled  to  have,  receive  and 
recover  all  dividends  declared  upon  said  shares  of 
stock,  or  received  by  said  defendant,  S.  G.  Harvey, 
subsequent  to  the  commencement  of  this  action,  to 
wit:  January  11,  1912. 

XI. 

That  the  value  of  the  five  hundred  and  forty-six 
(546)  shares  of  the  capital  stock  of  the  Shore  Line 
Investment  Company,  [50]  mentioned  in  said 
complaint  and  the  answer  thereto,  is  of  the  value  of 
at  least  Fifty  Thousand  ($50,000.00)  Dollars. 

XII. 

That  in  the  year  1905  said  J.  Downey  Harvey  was 
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solvent  and  was  able  to  pay  his  debts  from  Ms  own 
means  as  they  became  due,  and  that  all  his  assets 
taken  at  a  fair  valuation  and  all  his  property  takeni 
at  a  fair  valuation  was,  during  that  year,  suflieient 
in  amount  to  pay  his  just  debts  and  liabilities. 

XIII. 

That  the  said  J.  Downey  Harvey  did  not  on  or 
about  the  26th  day  of  June,  1905,  endorse  a  certifi- 
cate for  three  hundred  (300)  shares  of  the  capital 
stock  of  the  Shore  Line  Investment  Company,  by 
writing  his  name  upon  the  back  thereof,  or  other- 
wise, to  the  defendant,  S.  G.  Harvey,  nor  did  he 
give  or  deliver  said  certificate,  or  the  shares  repre- 
sented thereby,  to  said  S.  G.  Harvey;  and  that  said 
J.  Downey  Harvey  did  not  on  the  29th  day  of  Au- 
gust, 1905,  or  thereabouts,  endorse  to  the  said  S.  G. 
Harvey  a  certificate  of  stock  for  sixty-six  (66) 
shares  of  the  capital  stock  of  the  Shore  Line  Invest- 
ment Company,  and  did  not  give  or  deliver  said  cer- 
tificate, or  the  shares  represented  thereby  to  said  S^ 
G.  Harvey,  the  defendant;  and  that  the  said  J. 
Downey  Harvey  did  not  on  or  about  the  25th  day  of 
September,  1905,  endorse  a  certificate,  or  certificates, 
for  one  hundred  and  eighty  (180)  shares  of  the 
capital  stock  of  the  Shore  Line  Investment  Com- 
pany, or  give  or  deliver  said  certificates  to  said  Sv 
G.  Harvey  or  the  shares  represented  thereby. 

XIV. 

That  the  transfers  of  said  shares  of  stock  of  the 
Shore  Line  Investment  Company  were  made  by  said 
J.  Downey  Harvey  with  the  intent  and  purpose  to 
delay  and  defraud  the  creditors  of  the  said  J.  Dow- 
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Hjey  Harvey,  and  sucli  transferfi  were  taken  and  ac- 
cepted by  [51]  the  defendant,  S.  G.  Harvey,  with 
the  intent  and  purpose  to  delay  and  defraud  the 
creditors  of  said  J.  Downey  Harvey  of  their  de- 
mands. 

XV. 

That  the  material  allegations  of  plaintiff's  com- 
plaint are  true. 

As  Conclusion's  of  Law  from  the  foregoing,  IT  IS 
ORDERED : 

I. 

That  the  plaintiff  is  entitled  to  a  decree  annulling 
and  cancelling  the  transfers  by  said  J.  Downey  Har- 
vey to  S.  G.  Harvey,  the  defendant,  for  five  hun- 
dred and  forty-six  (546)  shares  of  the  capital  stock 
of  the  Shore  Line  Investment  Company,  referred  to 
in  the  complaint,  and  to  have  said  transfers  ad- 
judged to  be  null  and  void,  and  that  plaintiff  is  the 
owner  of  all  of  said  shares  and  certificate  of  stock, 
together  with  all  dividends  since  the  commencement 
of  this  action,  to  wit :  January  11,  1912,  and  all  divi- 
dends received  by  the  defendant,  S.  G.  Harvey, 
prior  to  the  commencement  of  said  action  amount- 
ing to  the  sum  of  Eleven  Thousand,  Four  Himdred 
and  Eighty-six  ($11,486.00)  Dollars;  and  enjoining 
and  restraining  the  defendants,  and  all  of  them, 
from  making  any  conveyance  of  said  certificate,  or 
the  shares  of  stock  represented  thereby,  and  from 
collecting  any  dividends  thereon,  or  from  making 
any  transfer  of  said  shares,  or  any  of  them,  and  ad- 
judicating the  claims  of  the  defendants,  and  each  of 
them,  to  said  property  to  be  subject  to  and  subordi- 
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nate  to  the  title  of  plaintiff ;  and  that  plaintiff  is  en- 
titled to  recover  his  costs  herein. 
Dated  Sept.  17ih,  1913. 

E.  S.  FAERINGTON, 

Judge. 

[Endorsed] :  Piled  Sep.  19,  1913.    W.  B.  Maling, 
Clerk.    By  C.  W.  Calbreath,  Deputy  Clerk.     [52] 


In  the  District  Court  of  the  United  States,  in  and 
for  the  Northern  District  of  California,  First 
Division. 

No.  15,222. 

B,  S.  STOWE,  Trustee  in  Bankruptcy  of  the  Es- 
tate of  J.  DOWNEY  HARVEY,  a  Bankrupt, 

Plaintiff, 
vs. 

J.  DOWNEY  HARVEY,  S.  G.  HARVEY,  JOHN 
DOE,  RICHARD  ROE  and  JANE  BLACK, 

Defendants. 

Decree  and  Judgment. 

This  cause  came  on  to  be  heard  at  the  April  term 
of  this  court  and  was  argued  by  counsel,  and  there- 
upon, upon  consideration  thereof,  IT  WAS  OR- 
DERED, ADJUDGED  AND  DECREED,  as  fol- 
lows, viz.: 

That  the  defendant,  S.  G.  Harvey,  endorse,  assign 
and  deliver  to  the  plaintiff  the  certificate  for  the 
shares  referred  to  in  the  complaint,  to  wit:  Certifi- 
cate evidenicing  five  hundred  and  forty-six  (546) 
shares  of  the  capital  stock  of  the  Shore  Line  Invest- 
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ment  Company,  free  and  clear  of  all  liens,  pledges 
and  encumbran'oes,  done,  made  or  suffered  by  the 
defendant,  S.  G.  Harvey;  and  that  if  said  certificate 
has  been  changed  into  other  certificates  of  stock,  then 
that  such  other  certificates,  evidencing  five  hundred 
and  forty-six  (546)  shares  of  the  capital  stock  of. 
the  Shore  Line  Investment  Company,  be  endorsed, 
assigned  and  delivered  to  said  plaintiff  in  lieu  of  the 
certificate  referred  to. 

IT  IS  PUETHER  ORDERED,  ADJUDGED 
AND  DECREED,  that  the  said  defendant,  S.  G. 
Harvey,  shall  endorse,  assign  and  deliver  to  the 
plaintiff,  as  aforesaid,  said  certificate  of  shares  of 
the  [53]  eapital  stoek  of  the  Shore  Line  Invest- 
ment Company,  a  corporation,  within  twenty  (20) 
days  from  the  time  of  the  entry  of  judgment  herein; 
and 

IT  IS  FURTHER  ORDERED,  ADJUDGED 
AND  DECREED,  that  in  the  meantime  the  defend- 
ant, S.  G.  Harvey,  be  restrained  and  enjoined  from 
making  any  transfer,  assignment  or  conveyance  of 
said  certificate  of  shares,  or  any  of  them,  or  from 
collecting  any  dividends  thereon;  and 

IT  IS  FURTHER  ORDERED,  ADJUDGED 
AND  DECREED,  that  plaintiff  have  and  recover 
judgment  against  the  defendant,  S.  G.  Harvey,  in 
the  sum  of  Eleven  Thousand,  Four  Himdred  and 
Eighty-six  ($11,486.00)  Dollars,  with  interest 
thereon  at  the  rate  of  seven  (7%)  per  cent  per  an- 
num from  January  11,  1912;  and  do  further  have 
and  recover  from  said  defendant,  S.  G.  Harvey,  the 
amount,  and  amounts,  of  all  dividends  received  by 
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her  from  said  certificate  of  stock  subsequent  to  the 
coxmnencemeiit  of  this  action.  (And  for  the  pur- 
pose of  ascertaining  the  amount  of  such  dividend's 
the  plaintiff  may  be  entitled  to  take  any  necessary 
supplementary  proceedings'  in  this  action  and  to  ob- 
tain any  necessary  supplemental  decrees.) 

The  personal  property  affected  by  this  decree  is 
particularly  described  as  follows: 

Five  hundred  and  forty-six  (546)  share®  of  the 
capital  stock  of  the  Shore  Line  Investment  Com- 
pany, a  corporation,  bearing  date  November  26, 
1900,  standing  in  the  name  of  S.  G.  Harvey,  and  all 
dividends  declared  thereon,  as  aforesaid. 

AND  IT  IS  FURTHER  ORDERED,  AD- 
JUDGED AND  DECREED,  that  the  plaintiff  is 
entitled  to  have  and  recover  his  costs  of  suit  against 
the  defendant,  S.  G.  Harvey,  taxed  at  $ . 

Dated  Sept.  17th,  1913. 

E.  S.  PARRINGTON, 
Judge.     [54] 

[Endorsed] :  Filed  Sep.  19,  1913.  W.  B.  Maling, 
Clerk.    By  C.  W.  Calbreath,  Deputy  Clerk.     [55] 
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In  the  District  Court  of  the  United  States,  in  and 
for  the  Northern  District  of  California,  Divi- 
sion Number  One. 

No.  15,222. 

B.  S.  STOWE,  Trustee  in  Bankruptcy  of  the  Es- 
tate of  J.  DOWNEY  HAEVEY,  a  Bankrupt, 

Plaintiff, 
vs. 

J.  DOWNEY  HARVEY,  S.  G.  HARVEY,  JOHN 
DOE,  RICHARD  ROE  and  JANE  BLACK, 

Defendants. 

Petition  for  Order  Allowing  Appeal  and  Order 
Allowing  Appeal. 

To  the  Honorable  Court,  Above  Entitled : 

The  above-named  defendant,  S.  G.  Harvey,  con- 
sidering herself  aggrieved  by  the  decree  made  and- 
entered  in  the  above-entitled  court  on  the  17th  day 
of  September,  1913,  in  the  above-entitled  cause, 
hereby  appeals  therefrom  to  the  United  States'  Cir- 
cuit Court  of  Appeals  for  the  Ninth  Judicial  Cir- 
cuit for  the  reasons  and  upon  the  grounds  specified 
in  her  assignment  of  errors  filed  herewith,  and  prays 
that  this  appeal  may  be  allowed,  and  that  a  tran- 
script of  the  record,  proceedings  and  papers  upon 
which  said  decree  was  made  and  entered  as  afore- 
said, duly  authenticated,  may  be  sent  to  the  United 
States  Circuit  Court  of  Appeals  for  the  Ninth  Ju- 
dicial Circuit,  sitting  at  San  Francisco;  and  desir- 
ing to  supersede  the  execution  of  the  decree,  peti- 
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tion'er  hereby  tenders  bond,  in  snch  amoaint,  as  tlie 
Court  may  require  for  such  purpose,  and  prays  that 
her  appeal  be  allowed,  that  a  citation  issue  as  pro- 
vided by  law,  and  that  with  the  allowance  of  the 
appeal,  a  supersedeas  be  issued.     [56] 

And  your  petitioner  further  prays  that  the  proper 
order,  touching  the  security  to  be  required  of  her 
to  perfect  her  appeal,  be  made. 

CHARLES  S.  WHEELER  and 

JOHN  P.  BOWIE, 
Solicitors  for  S.  G.  Harvey,  Defendant. 

ORDER  ALLOWING  APPEAL. 

The  foregoing  petition  for  appeal  is  hereby 
granted,  and  the  appeal  is  allowed,  and  shall  operate 
as  a  supersedeas^  upon  the  petitioner  filing  a  bond 
in  the  sum  of  Fifteen  Thousand  (15,000)  Dollars, 
with  sufficient  sureties,  to  be  conditioned  as  required 
by  law,  and  upon  also  depositing  with  the  clerk  of 
the  Court  the  certificates  of  stock  referred  to  in  the 
judgment. 

Dated,  this  21st  day  of  November,  1913. 

WM.  C.  VAN  FLEET, 

Judge. 
Receipt  of  a  copy  of  the  within  Petition  this  21st 
day  of  Nov.,  1918,  is  hereby  admitted. 

SCHLESINGER   &   SHAW, 
ED.  H.  WILLIAMS, 

Attorneys  for  Plff. 

[Endorsed] :  Filed  Nov.  21,  1913.    W.  B.  Maling, 
Clerk.    By  C.  W.  Calbreath,  Deputy  Clerk.     [57] 
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In  the  District  Court  of  the  United  States,  in  a/nd  for 
the  Northern  District  of  California,  Division 
Number  One, 

No.  15,222. 

B.  S.  STOWE,  Trustee  in  Bankruptcy  of  the  Estate 
of  J.  DOWNEY  HARVEY,  a  Bankrupt, 

Plaintiff, 
ys. 

J.  DOWNEY  HARVEY,  S.  G.  HARVEY,  JOHN 
DOE,  RICHARD  ROE,  and  JANE  BLACK, 

Defendants. 

Alignment  of  Errors  on  Appeal. 

Now,  on  this  21st  day  of  November,  A.  D.  1913, 
comes  the  defendant  S.  G.  Harvey,  by  her  solicitor, 
Charles  S.  Wheeler,  Esq.,  and  avers  that  the  decree 
entered  in  to  the  above-entitled  cause  on  the  17th 
day  of  November,  A.  D.  1913,  is  erroneous  and  un- 
just to  the  defendant,  and  files  with  her  petition  for 
an  appeal  from  the  said  decree,  the  following  assign- 
ment of  errors,  and  specifies  that  the  said  decree  is 
erroneous  in  each  and  every  of  the  following  partic- 
ulars, viz. : 

1.  That  the  Court  erred  in  admitting  in  evidence, 
over  the  objection  of  defendant,  S.  G.  Harvey,  evi- 
dence that  J.  Downey  Harvey  was  a  director  of  the 
corporation.  Shore  Line  Investment  Company,  upon 
the  ground  that  said  evidence  was  immaterial,  and 
irrelevant,  and  not  responsive  to  the  issues  between 
the  plaintiff  and  this  defendant. 

2.  That  the  Court  erred  in  admitting  in  evidence, 
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over  the  objection  of  defendant,  S.  G.  Harvey,  evi- 
dence that  J.  Downey  Harvey  was  President  of  the 
Corporation,  Shore  Line  Investment  Company,  upon 
the  ground  that  said  evidence  was  immaterial  [58] 
and  irrelevant,  and  not  responsive  to  the  issues  be- 
tween the  plaintiff  and  this  defendant. 

3.  That  the  Court  erred  in  admitting  in  evidence 
and  in  permitting  to  be  read  in  evidence,  over  the 
objection  of  the  defendant  S.  G.  Harvey,  the  minute- 
book  of  a  meeting  of  the  stockholders  of  the  Shore 
Line  Investment  Company,  wherein  it  appeared  that 
J.  Downey  Harvey  was  present  at  a  meeting  held  on 
the  3d  day  of  January,  1906,  representing  546  shares 
of  stock  of  the  corporation ;  that  an  election  of  di- 
rectors was  held  in  which  all  of  the  stock  present 
voted,  and  that  J.  Downey  Harvey  was  elected  a 
director  of  the  corporation  for  the  ensuing  year,  upon 
the  ground  that  said  evidence  was  immaterial  and 
irrelevant  and  not  responsive  to  the  issues  between 
the  plaintiff  and  this  defendant.  -• 

4.  That  the  Court  erred  in  admitting  in  evidence 
and  in  permitting  to  be  read  in  evidence,  over  the 
objection  of  the  defendant  S.  G.  Harvey,  the  minute- 
book  of  an  adjourned  meeting  of  the  Board  of  Direc- 
tors of  the  Shore  Line  Investment  Company  held  on 
April  25,  1907,  wherein  it  appeared  that  the  by-laws 
of  the  corporation  were  amended  by  written  consent 
of  certain  stockholders  and  among  the  names  signed 
to  such  written  consent,  was  the  name  of  J.  Downey 
Harvey,  holding  546  shares,  upon  the  ground  that 
said  evidence  was  immaterial  and  irrelevant  and  not 
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xesponsive  to  the  issues  between  the  plaintiff  and  this 
defendant. 

5.  That  the  Court  erred  in  admitting  in  evidence 
and  in  permitting  to  be  read  in  evidence,  over  the 
objection  of  the  defendant  S.  G.  Harvey,  the  minute- 
book  as  to  the  minutes  of  a  stockholders'  meeting  held 
January  2d,  1907,  wherein  it  appeared  that  the  meet- 
ing was  called  to  order  by  J.  Downey  Harvey,  presi- 
dent of  the  corporation;  that  J.  Downey  Harvey 
1^59]  was  elected  chairman  of  the  meeting;  that 
upon  a  roll-call  of  the  stockholders  present,  one  was 
J.  Downey  Harvey,  representing  480  shares  of  stock 
standing  in  his  name,  and  that  he  was  elected  one 
of  the  directors  of  the  corporation  for  the  ensuing 
year,  upon  the  ground  that  said  evidence  was  im- 
material and  irrelevant  and  not  responsive  to  the 
issues  between  the  plaintiff  and  this  defendant. 

6.  That  the  Court  erred  in  admitting  in  evidence 
and  in  permitting  to  be  read  in  evidence,  over  the 
objection  of  the  defendant  S.  G.  Harvey,  the  minute- 
l)ook  of  the  Shore  Line  Investment  Company,  as  to 
the  minutes  of  a  Board  of  Directors  meeting  of  said 
Company  held  December  27th,  1906,  from  which  it 
appeared  that  J.  Downey  Harvey  was  present  as  a 
director  of  the  corporation;  that  at  such  meeting  a 
Tesolution  was  adopted  that  the  articles  of  incorpora- 
tion be  amended  by  and  with  the  written  assent  of 
stockholders  representing  two-thirds  of  the  sub- 
•scribed  capital  stock  of  said  corporation;  that  said 
amendment  to  the  articles  of  incorporation  was  as- 
sented to  upon  the  minute-book  of  the  corporation 
hj  certain  stockholders,  among  whom  was  J.  Downey 
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Harvey,  holding  546  shares  of  stock,  upon  the  ground 
that  said  evidence  was  immaterial  and  irrelevant  and 
not  responsive  to  the  issues  between  the  plaintiff  and 
this  defendant. 

7.  That  the  Court  erred  in  admitting  in  evidence 
and  in  permitting  to  be  read  in  evidence,  over  the 
objection  of  the  defendant  S.  G.  Harvey,  the  minute-^ 
book  of  the  Shore  Line  Investment  Company,  as  to 
the  minutes  of  the  meeting  of  March  4th,  1909,  from 
which  it  appeared  that  the  meeting  was  called  by 
the  authority  of  J.  Downey  Harvey,  President,  was 
called  to  order  by  him,  and  that  he  voted  546  shares, 
of  stock  [60]  as  a  stockholder,  upon  the  ground 
that  said  evidence  was  immaterial  and  irrelevant  and 
not  responsive  to  any  of  the  issues  between  the  plain- 
tiff and  this  defendant. 

8.  That  the  Court  erred  in  admitting  in  evidence 
and  in  permitting  to  be  read  in  evidence,  over  the 
objection  of  the  defendant,  S.  G.  Harvey,  a  portion 
of  the  by-laws  of  the  corporation,  in  substance,  pro- 
viding for  and  regulating  the  transfer  of  stock,  upon 
the  ground  that  said  evidence  was  immaterial  and 
irrelevant  and  not  responsive  to  the  issues  between 
the  plaintiff  and  this  defendant. 

9.  That  the  Court  erred  in  admitting  in  evidence^ 
over  the  objection  of  the  defendant  S.  G.  Harvey,, 
evidence  of  a  conversation  between  the  witness  in 
said  case,  Burke  Corbet,  and  J.  Downey  Harvey,  re- 
lating to  the  affairs  of  the  Ocean  Shore  Railway 
Company,  a  corporation,  in  connection  with  a  suit 
brought  in  the  United  States  Circuit  Court,  entitled^ 
Baldwin  Locomotive  Works  vs.  Ocean  Shore  Rail- 
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-way  Company,  upon  the  ground  that  said  evidence 
Avas  irrelevant  and  immaterial  and  not  responsive  to 
ihe  issues  between  the  plaintiff  and  this  defendant. 

10.  That  the  Court  erred  in  admitting  in  evidence 
and  in  permitting  to  be  read  in  evidence,  over  the 
objection  of  the  defendant,  S.  C  Harvey,  entries 
from  the  private  ledger  of  J.  Downey  Harvey,  ap- 
pearing under  the  caption,  **  Family  Gifts  and  Allow- 
ances," upon  the  ground  that  such  evidence  was  im- 
material, irrelevant  and  incompetent,  self-serving 
and  hearsay. 

11.  That  the  Court  erred  in  admitting  in  evidence 
over  the  objection  of  the  defendant  S.  G.  Harvey, 
evidence  as  to  the  method  in  which  the  private  ledger 
of  J.  Downey  Harvey  was  [61]  kept,  upon  the 
ground  that  such  evidence  was  immaterial,  irrelevant 
and  incompetent. 

12.  That  the  Court  erred  in  admitting  in  evidence 
over  the  objection  of  the  defendant  S.  G.  Harvey, 
testimony  that  a  witness,  from  an  examination  of  the 
private  ledger  of  J.  Downey  Harvey,  did  not  find 
certain  entries  therein,  regarding  the  stock  of  Shore 
Xiine  Investment  Company,  on  the  grounds  that  such 
testimony  was  immaterial,  irrelevant  and  incompe- 
tent. 

13.  That  the  Court  erred  in  admitting  in  evi- 
dence, and  in  permitting  to  be  read  in  evidence,  over 
the  objection  of  the  defendant  S.  G.  Harvey,  a  car- 
bon copy  of  a  letter  from  Edwin  Adams  Wasserman 
to  J.  Downey  Harvey,  dated  September  22,  1907, 
upon  the  ground  that  such  evidence  was  immaterial, 
irrelevant  and  incompetent. 
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14.  That  the  court  erred  in  admitting  in  evidence^ 
and  in  permitting  to  be  read  in  evidence,  over  the 
objection  of  the  defendant  S.  G.  Harvey,  entries  in 
the  private  journal  of  J.  Downey  Harvey,  upon  the 
ground  that  such  evidence  was  irrelevant,  immaterial 
and  incompetent,  self-serving  and  hearsay. 

15.  That  the  Court  erred  in  admitting  in  evidence 
and  in  permitting  to  be  read  in  evidence,  over  the 
objection  of  the  defendant  S.  G.  Harvey,  entries  in 
the  private  trial  balance-book  of  J.  Downey  Harvey^ 
upon  the  ground  that  such  evidence  was  irrelevant, 
immaterial,  incompetent,  self-serving  and  hearsay. 

16.  That  the  'Court  erred  in  admitting  in  evidence 
and  in  permitting  to  be  read  in  evidence,  over  the 
objection  of  the  defendant  S.  G.  Harvey,  entries 
on  page  162  of  the  private  ledger  of  J.  Downey  Har- 
vey, on  the  ground  that  such  evidence  was  irrelevant, 
immaterial  and  incompetent,  res  inter  alios  [62} 
acta,  and  hearsay. 

17.  That  the  Court  erred  in  admitting  in  evi- 
dence, over  the  objection  of  the  defendant  S.  G.  Har- 
vey, testimony  as  to  the  method  of  keeping  the 
private  trial  balance-book  of  J.  Downey  Harvey^ 
upon  the  ground  that  such  evidence  was  irrelevant^ 
immaterial  and  incompetent. 

18.  The  Court  erred  in  admitting  in  evidence^ 
over  the  objection  of  the  defendant  S.  G.  Harvey, 
books  of  the  records  of  admissions  to  the  Mrst  Na- 
tional Bank's  safe  deposit  vaults  and  to  be  read  inta 
the  record,  entries  found  therein,  upon  the  ground 
that  the  same  was  immaterial,  irrelevant  and  incom- 
petent, res  inter  alios  acta  and  hearsay,  and  on  the 
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further  ground  that  it  appeared  from  the  testimony, 
that  the  said  books  were  inaccurately  kept,  and  that 
the  contents  thereof  was  not  a  matter  of  substantive 
evidence  and  the  same  was  not  offered  to  impeach 
the  testimony  of  a  witness. 

19.  That  the  Court  erred  in  admitting  in  evidence/ 
and  in  permitting  to  be  read  into  the  record,  over 
the  objection  of  the  defendant  S.  G.  Harvey,  testi- 
mony of  the  defendant  S.  G.  Harvey  given  before 
the  Referee  in  Bankruptcy,  upon  the  ground  that 
such  evidence  was  immaterial,  irrelevant  and  incom- 
petent and  not  responsive  to  any  of  the  issues  in  this 
case. 

20.  That  the  Court  erred  in  admitting  in  evidence, 
over  the  objection  of  the  defendant  S.  G.  Harvey,  a 
letter  from  S.  G.  Harvey  to  E.  H.  Williams,  dated 
San  Francisco,  December  19,  1911,  upon  the  ground 
that  it  immaterial^  irrelevant  and  incompetent,  and 
not  responsive  to  any  issues  in  this  case. 

21.  That  the  Court  erred  in  admitting  in  evidence, 
over  the  objection  of  the  defendant  S.  G.  Harvey, 
testimony  as  to  the  circumstances  under  which  said 
letter  dated  December  19,  1911,  [63J  was  deliv- 
ered, upon  the  ground  that  such  testimony  was  irrel- 
evant, immaterial  and  incompetent  and  res  inter  alios 
acta. 

22.  That  the  Court  erred  in  admitting  in  evidence, 
over  the  objection  of  the  defendant  S.  G.  Harvey, 
the  record  of  the  United  States  District  Court, 
Northern  District  of  California,  in  a  case  entitled, 
Baldwin  Locomotive  Works  vs.  Shore  Line  Railway 
Company,  upon  the  ground  that  it  was  immaterial, 
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irrelevant  and  incompetent  and  as  not  being  in  re- 
buttal, and  not  being  a  substantive  circumstance 
tending  to  impeach  the  testimony  of  any  witness. 

23.  That  the  Court  erred  in  giving  and  entering 
judgment  in  favor  of  plaintiff  and  against  the  de- 
fendant S.  G.  Harvey,  on  the  ground  that  the  com- 
plaint does  not  state  facts  sufficient  to  constitute  a 
cause  of  action. 

24.  That  the  Court  erred  in  giving  and  entering 
judgment  in  favor  of  plaintiff  and  against  the  de- 
fendant S.  G.  Harvey,  upon  the  ground  that  the  com- 
plaint does  not  support  the  judgment. 

25.  That  the  Court  erred  in  finding  from  the  evi- 
dence in  favor  of  plaintiff  and  against  the  defendant 
S.  G.  Harvey,  upon  the  ground  that  the  plaintiff 
failed  to  make  out  a  prima  facie  case. 

26.  That  the  Court  erred  in  finding  in  favor  of 
plaintiff  and  against  the  defendant  S.  G.  Harvey, 
on  the  ground  that  the  evidence  was  insufficient  to 
support  the  findings  of  the  Court. 

27.  That  the  Court  erred  in  finding  in  favor  of 
plaintiff  and  against  the  defendant  S.  G.  Harvey, 
upon  the  ground  that  the  Court  ignored  in  the  evi- 
dence the  weight  of  the  sworn  answer  of  the  defend- 
ant S.  G.  Harvey.     [64] 

28.  That  the  Court  erred  in  finding  that  on  the 
26th  day  of  November,  1909,  J.  Downey  Harvey  was 
the  owner  of  546  shares  of  stock  of  Shore  Line  In- 
vestment Company,  a  corporation. 

29.  That  the  Court  erred  in  finding  that  the  date 
on  which  J.  Downey  Harvey  gave  to  the  defendant 
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S.  G.  Harvey,  the  said  stock,  was  the  2i6th  day  of 
November,  1909. 

30.  That  the  Court  erred  in  finding  that  the  de- 
fendant S.  G.  Harvey,  knew  at  the  time  of  the  trans- 
fer of  the  said  stock  that  J.  Downey  Harvey  was 
insolvent. 

31.  That  the  Court  erred  in  finding  that  at  the 
time  of  the  said  transfer,  J.  Downey  Harvey  was  in- 
debted in  a  sum  upwards  of  $200,000.00  to  unsecured 
creditors. 

32.  That  the  Court  erred  in  finding  that  the  plain- 
tiff and  said  creditors  were  damaged  by  the  said 
transfer  and  were  justly  deprived  of  the  value  of 
the  property  so  transferred. 

'33.  That  the  Court  erred  in  finding  that  the  said 
transfer  was  made  with  intent  to  hinder,  delay  and 
defraud  creditors  of  J.  Downey  Harvey,  and  that  said 
transfer  was  accepted  and  taken  by  the  defendant  J. 
Downey  Harvey  with  like  intent. 

34.  That  the  Court  erred  in  finding  that  the  said 
transfer  was  fraudulent  and  void  as  to  the  plaintiff. 

35.  That  the  Court  erred  in  finding  that  the  plain- 
tiff is  entitled  to  the  dividends  received  by  the  de- 
fendant S.  G.  Harvey  on  said  stock,  from  the  26th 
day  of  November,  1909,  and  the  time  of  the  com- 
mencement of  this  action. 

36.  That  the  Court  erred  in  finding  that  the  plain- 
tiff is  entitled  to  recover  all  dividends  declared  upon 
said  stock  since  the  11th  day  of  January,  1912. 

37.  That  the  Court  erred  in  finding  that  J. 
Downey  Harvey  did  not,  on  or  about  the  26th  day  of 
June,    1905,     [6'5]     endorse   a   certificate   for   300 
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shares  of  stock  in  the  Shore  Line  Investment  Com- 
pany, to  the  defendant  S.  G.  Harvey,  and  did  not 
give  and  deliver  the  said  certificate,  and  the  shares 
represented  by  it  to  her  at  said  time,  and  that  the 
said  J.  Downey  Harvey  did  not  on  the  29th  day  of 
August,  1905,  and  on  or  about  the  25th  day  of  Sep- 
tember, 19Q5,  endorse  and  deliver  and  give  to  the 
defendant  S.  G.  Harvey,  other  certificates  of  stock, 
making  in  the  aggregate  546  shares. 

38.  That  the  Court  erred  in  finding  that  the  ma- 
terial allegations  of  the  plaintiff's  complaint  are 
true. 

^9.  That  the  Court  erred  in  its  conclusions  of 
law. 

40.  That  the  Court  erred  in  giving  and  entering 
its  decree  and  judgment  in  favor  of  plaintiff  and 
against  the  defendant  S.  G.  Harvey,  on  the  ground 
that  the  evidence  was  insufficient  to  support  the 
judgment. 

41.  That  the  Court  erred  in  giving  and  entering 
its  decree  and  judgment  in  favor  of  plaintiff  and 
against  the  defendant  S.  G.  Harvey,  on  the  ground 
that  there  was  no  evidence  of  fraud  in  the  transfer 
of  the  said  546  shares  of  stock,  and  that  the  Court 
presumed  the  fraud  in  such  transfer. 

42.  That  the  Court  erred  in  ordering  the  defend- 
ant S.  G.  Harvey  to  endorse  and  deliver  to  the  plain- 
tiff, the  certificates  for  the  said  546  shares  of  stock. 

43.  That  the  Court  erred  in  ordering  that  the  de- 
fendant S.  G.  Harvey  be  restrained  and  enjoined 
from  making  any  transfer  of  said  shares,  or  from 
collecting  dividends  thereon. 
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44.  That  the  Court  erred  in  ordering  that  the 
plaintiff  have  and  recover  judgment  against  the  de- 
fendant S.  G.  Harvey  in  the  sum  of  $11,486.00  and 
to  the  amount  of  all  further  dividends  received  by 
the  said  defendant  upon  said  stock.     [66] 

45.  That  the  Court  erred  in  giving  and  entering 
judgment  in  favor  of  plaintiff  and  against  defend- 
ant S.  G.  Harvey,  in  this,  that  the  Court  based  its 
decision  and  the  judgment  entered  in  accordance 
therewith  upon  entries  in  the  private  account-books 
of  J.  Downey  Harvey,  and  his  declarations  and  con- 
duct, the  said  J.  Downey  Harvey  having  filed  a  dis- 
claimer in  said  action  and  not  appearing  as  a  party 
in  the  trial  thereof,  and  the  defendant  S.  G.  Harvey 
objecting  and  excepting  to  the  admission  of  such 
evidence;  that  the  Court  received  such  evidence  as 
primary  and  affirmative  evidence,  and  not  in  rebuttal 
of  any  testimony  offered  on  behalf  of  defendant  S. 
G.  Harvey,  and  that  the  Court  based  its  decision, 
findings  and  judgment  chiefly  upon  such  evidence  as 
being  primary  and  affirmative  evidence  on  behalf  of 
plaintiff,  as  manifestly  appears  from  the  opinion  of 
the  Court  filed  in  said  cause. 

46.  That  the  Court  erred  in  giving  and  entering 
judgment  in  favor  of  plaintiff  and  against  the  de- 
fendant S.  G.  Harvey,  in  this,  that  the  Court  held 
the  evidence  on  behalf  of  plaintiff,  showing  a  trans- 
fer of  the  corporate  stock,  the  subject  of  the  action, 
^as  made  upon  the  books  of  the  corporation,  on  the 
26th  day  of  November,  1909,  shifted  the  burden  of 
proof  to  the  defendant  S.  G.  Harvey  to  show  that 
such  transfer  was  made  between  the  parties  at  an 
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earlier  date,  as  manifestly  appears  from  the  opinion 
of  the  Court  filed  in  said  cause, — the  concluding 
paragraph  of  which  opinion  is  as  follows : 

*^That  the  delivery  was  made  in  1905,  is  an 
affirmative  defense,  and  is  a  matter  which  was 
peculiarly  within  the  knowledge  of  Mr.  and  Mrs. 
Harvey.     It  has  not  been  proven,  and  the  evi- 
dence, in  my  opinion,  preponderates  against  her 
and  against  her  contention. ' '     [67] 
'    47.     That  the  Court  erred  in  giving  and  entering 
judgment  in  favor  of  plaintiff  and  against  the  de- 
fendant S.  G.  Harvey,  in  this,  that  the  Court  pre- 
sumed as  a  matter  of  law,  from  the  evidence,  that  the 
transfer  of  said  stock  was  made  on  the  books  of  the 
corporation  on  the  26th  day  of  November,  1909,  that 
the  transfer  between  the  parties  was  made  at  the 
same  time. 

48.  That  the  Court  erred  in  giving  and  entering 
judgment  in  favor  of  plaintiff  and  against  the  de- 
fendant S.  G.  Harvey,  in  this,  that  no  evidence  was 
introduced  showing  any  fraud  in  the  transfer  of  said 
stock,  and  the  Court  presumed  such  transfer  to  have 
been  fraudulent  on  the  part  of  the  defendant  S.  G. 
Harvey. 

49.  That  the  Court  erred  in  giving  and  entering 
judgment  in  favor  of  the  plaintiff  and  against  the 
defendant  S.  G.  Harvey  in  this,  that  the  Court  pre- 
sumed fraud  in  the  transfer  of  the  said  stock,  when 
the  facts  shown  in  the  evidence  would  have  com- 
ported equally  as  well  with  the  absence  of  fraud,  on 
the  part  of  the  defendant  S.  G.  Harvey. 

50.  That  the  Court  erred  in  giving  and  entering 
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judgment  in  favor  of  plaintiff  and  against  the  de- 
fendant S.  G.  Harvey,  in  this,  that  the  Court  ignored 
and  gave  no  weight  to  evidence  introduced  on  behalf 
of  the  defendant  S.  Gr.  Harvey  of  declarations  against 
interest,  by  J.  Downey  Harvey,  that  he  had  given  the 
said  shares  of  stock  to  the  defendant  S.  G.  Harvey. 
That  plaintiff  offered  no  evidence  to  rebut  such  evi- 
dence on  behalf  of  the  defendant,  and  the  Court 
should  have  taken  such  evidence  of  the  defendant  as 
.true  as  against  the  plaintiff. 

WHEREFORE,  the  defendant  S.  O.  Harvey  prays 
that  said  decree  or  judgment  be  reversed,  and  the 
District  Court  directed  to  dismiss  the  complaint,  or 
that  such  other  relief  be  awarded  as  the  nature  of  the 
case  demands. 

CHARLES  S.  WHEELER  and 
JOHN  F.  BOWIE, 
Solicitors  for  the  Defendant,  S.  G.  Harvey.     [68] 

Due  service  and  receipt  of  a  copy  of  the  within 
Assignment  of  Errors  this  21  day  of  Nov.  1913,  is 
hereby  admitted. 

SCHLESINGER  &  SHAW, 
ED.  H.  WILLIAMS, 

Attorneys  for  Plff. 

[Endorsed] :  Filed  Nov.  21,  1913.  W.  B.  Maling, 
Clerk.    By  C.  W.  Calbreath,  Deputy  Clerk.     [69] 
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Citation  on  Appeal  (Copy). 

UNITED  STATES  OF  AMERICA,— ss. 

The  President  of  the  United  States,  to  B.  S.  Stowe, 
Trustee  in  Bankruptcy  of  the  Estate  of  J. 
Downey  Harvey,  a  Bankrupt,  Greeting : 

You  are  hereby  cited  and  admonished  to  be  and 
appear  at  a  United  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit,  to  be  holden  at  the  City  of  San 
Francisco,  in  the  State  of  California,  on  the  14th  day 
of  March,  1914,  being  within  thirty  days  from  the 
date  hereof,  pursuant  to  an  order  allowing  an  ap- 
peal of  record  in  the  clerk's  ofi&ce  of  the  District 
Court  of  the  United  States,  for  the  Northern  District 
of  California  in  the  suit  numbered  15,222  in  the  rec- 
ords of  the  said  Court  wherein  S.  G.  Harvey  is  de- 
fendant and  appellant,  and  you  are  plaintiff  and  ap- 
pellee, to  show  cause,  if  any  there  be,  why  the  decree 
rendered  against  the  said  defendant  and  appellant 
S.  G.  Harvey,  as  in  said  order  allowing  appeal  and 
in  said  decree  mentioned,  should  not  be  corrected, 
and  why  speedy  justice  should  not  be  done  to  the 
parties  in  that  behalf. 

WITNESS,  the  Honorable  M.  T.  DOOLING, 
United  States  District  Judge  for  the  Northern  Dis- 
trict of  California,  this  14th  day  of  February,  1914. 

M.  T.  DOOLING, 
United  States  District  Judge. 
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Reserving  all  objections  and  exceptions,  receipt 
of  a  copy  admitted  this  16  day  of  February,  1914. 

BERT  SCHLESINGER, 
A.  E.  SHAW, 
E.  H.  WILLIAMS, 
Solicitors  for  B.  S.  Stowe,  Trustee,  Plaintiff  and 
Appellee. 

[Endorsed] :  Filed  Feb.  16,  1914.    W.  B.  Maling, 
Clerk.    By  C.  W.  Calbreath,  Deputy  Clerk.     [70] 


In  the  District  Court  of  the  United  States,  in  and  for 
the  Northern  District  of  California,  Division 
Number  One. 

No.  15,222. 

B.  S.  STOWE,  Trustee  in  Bankruptcy  of  the  Estate 
of  J.  DOWNEY  HARVEY,  a  Bankrupt, 

Plaintiff, 

vs. 

J.  DOWNEY  HARVEY,  S.  G.  HARVEY,  JOHN 
DOE,  RICHARD  ROE  and  JANE  BLACK, 

Defendants. 

Petition  for  Writ  of  Error  and  Order  Allowing  Writ 

of  Error. 

To  the  Honorable  Court,  Above  Named: 

Now  comes  S.  G.  Harvey,  one  of  the  defendants  in 
the  above-entitled  action,  by  Charles  S.  Wheeler, 
Esq.,  her  attorney,  and  respectfully  shows,  that  on 
the  17th  day  of  September,  A.  D.  1913,  the  Court 
found  a  verdict  against  your  petitioner,  and  in  favor 
of  B.  S.  Stowe,  Trustee  in  Bankruptcy  of  the  Estate 
of  J.  Downey  Harvey,  a  bankrupt,  the  plaintiff  above 
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named,  and  upon  the  said  verdict,  a  final  judgment 
was  entered  on  the  17th  day  of  September,  A.  D. 
1913,  against  your  petitioner,  S.  O.  Harvey,  the  de- 
fendant above  named. 

Your  petitioner,  feeling  herself  aggrieved  by  the 
said  verdict  and  judgment  entered  thereon  as  afore- 
said, herewith  petitions  the  Court  for  an  order  allow- 
ing her  to  prosecute  a  writ  of  error  to  the  Circuit 
Court  of  Appeals  of  the  United  States,  for  the  Ninth 
Circuit,  sitting  at  San  Francisco,  under  the  laws  of 
the  United  States,  in  such  cases  made  and  provided. 

[71] 

WHEREFORE,  the  premises  considered,  your  pe- 
titioner prays  that  a  writ  of  error  do  issue  that  an 
appeal  in  this  behalf  to  the  United  States  Circuit 
Court  of  Appeals,  for  the  Ninth  Circuit,  sitting  at 
San  Francisco  in  said  circuit,  for  the  correction  of 
errors  complained  of  and  herewith  assigned,  be  al- 
lowed, and  that  an  order  be  made  fixing  the  amount 
of  security  to  be  given  by  the  plaintiff  in  error,  con- 
ditioned as  the  law  directs,  and  upon  the  giving  of 
such  bond  as  may  be  required,  that  all  further  pro- 
ceedings may  be  suspended  until  the  determination 
of  said  writ  of  error  by  the  Circuit  Court  of  Appeals. 

CHARLES  S.  WHEELER  and 
JOHN  F.  BOWIE, 
Attorneys  for  Petitioner  in  Error. 

ORDER  GRANTING  WRIT  OF  ERROR. 
Writ  of  error  granted  upon  the  foregoing  petition, 
the  same  to  operate  as  a  supersedeas,  upon  the  peti- 
tioner filing  a  bond,  the  amount  of  which  is  fixed  at 
Fifteen  Thousand  (15,000)  Dollars,  with  sufficient 
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sureties  to  be  fixed  as  required  by  law,  and  upon  also 
depositing  with  the  Clerk  of  the  Court  the  cer- 
tificates of  stock  referred  to  in  the  judgment. 
Dated  this  21st  day  of  November,  1913. 

WM.  C.  VAN  FLEET, 

Judge. 
Receipt  of  a  copy  of  the  within  Petition  this  21 
day  of  Nov.,  1913,  is  hereby  admitted. 

SCHLESINGER  &  SHAW, 
ED.  H.  WILLIAMS, 

Attorneys  for  Plff . 

[Endorsed] :  Filed  Nov.  21,  1913.    W.  B.  Maling, 
Clerk.    By  C.  W.  Calbreath,  Deputy  Clerk.     [72] 


In  the  District  Court  of  the  United  States,  in  and  for 
the  Northern  'District  of  Calif orma,  Division 
Number  One, 

No.  15,222. 

B.  S.  STOWE,  Trustee  in  Bankruptcy  of  the  Estate 
of  J.  DOWNEY  HARVEY,  a  Bankrupt, 

Plaintiff, 
vs. 

J.  DOWNEY  HARVEY,  S.  G.  HARVEY,  JOHN 
DOE,  RICHARD  ROE  and  JANE  BLACK, 

Defendants. 

Assignment  of  Errors  [on  Writ  of  Error]. 

Now  comes  S.  G.  Harvey,  one  of  the  defendants  in 
the  above-entitled  action,  and  plaintiff  in  error,  and 
in  connection  with  her  petition  for  a  writ  of  orror  in 
this  cause,  assigns  the  following  errors,  which  plain- 
tiff in  error  avers  occurred  on  the  trial  thereof,  and 
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upon  which  she  relies  to  reverse  the  judgment  en- 
tered herein,  as  appears  of  record: 

1.  That  the  Court  erred  in  giving  and  entering 
the  judgment  herein,  or  any  judgment  herein, 
against  the  plaintiff  in  error,  in  this :  That  the  com- 
plaint of  plaintiff  in  the  above-entitled  r»ause  does 
not  state  facts  sufficient  to  constitute  a  cause  of  ac- 
tion at  law. 

2.  That  the  Court  erred  in  giving  and  entering 
the  judgment  in  the  above-entitled  cause,  in  this: 
That  the  complaint  in  said  action  is  insufficient  to 
support  the  judgment  given  and  entered  herein, 
upon  the  ground  that  the  said  complaint  sets  forth 
a  cause  of  action,  if  any,  for  relief  in  equity,  states 
no  cause  of  action  at  law,  nor  upon  which  any  judg- 
ment at  law  may  be  given  and  entered,  and  that  the 
judgment  entered  [73]  herein  awards  solely  equi- 
table relief  and  none  other. 

3.  That  the  Court  erred  in  giving  and  entering 
the  judgment  in  the  above-entitled  cause,  in  this: 
That  the  Court  was  without  jurisdiction,  sitting  as 
a  Court  of  law,  to  give  and  enter  the  said  judgment, 
and  was  without  jurisdiction  as  a  Court  of  law  to 
grant  any  of  the  relief  awarded  under  said  judgment. 

WHEREFORE,  plaintiff  in  error  prays  that  the 
judgment  of  said  Court  be  reversed,  and  the  District 
Court  directed  to  dismiss  the  said  complaint  as 
against  plaintiff  in  error. 

CHARLES  S.  WHEELER  and 
JOHN  F.  BOWIE, 
Attorneys  for  Plaintiff  in  Error. 
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Receipt  of  a  copy  of  the  within  Assignment  of  Er- 
rors this  21  day  of  Nov.  1913,  is  hereby  admitted. 

SCHLESINGER  &  SHAW, 
ED.  H.  WILLIAMS, 

Attorney  for  Plflf. 

[Endorsed] :  Filed  Nov.  21,  1913.    W.  B.  Maling, 
Clerk.    By  C.  W.  Calbreath,  Deputy  Clerk.     [74] 


In  the  District  Court  of  the  United  States,  in  and  for 
the  Northern  'District  of  Calif omia,  Division 
'^Number  One, 

No.  15,222. 

B.  S.  STOWE,  Trustee  in  Bankruptcy  of  the  Estate 
of  J.  DOWNEY  HARVEY,  a  Bankrupt, 

Plaintiff, 

vs. 

J.  DOWNEY  HARVEY,  S.  G.  HARVEY,  JOHN 
DOE,  RICHARD  ROE  and  JANE  BLACK, 

Defendants. 

Writ  of  Error  (Copy). 

United  States  of  America, — ss. 

The  President  of  the  United  States  to  the  Honorable 

Judge  of  the  District  Court  of  the  United  States, 

for  the  Northern  District  of  California,  Division 

Number  One,  Greeting: 

Because  in  the  record  and  proceedings,  as  also  in 

the  rendition  of  the  judgment  of  a  plea  which  is  in 

the  said  District  Court  before  you  between  S.  G. 

Harvey,  plaintiff  in  error,  and  B.  S.  Stowe,  Trustee 

in  Bankruptcy  of  the  Estate  of  J.  Downey  Harvey, 


78  S,  G.  Harvey  vs. 

a  bankrupt,  defendant  in  error,  a  manifest  error  has 
happened  to  the  damage  of  S.  G.  Harvey,  plaintiff 
in  error,  as  by  said  complaint  appears,  and  we  being 
willing  that  error,  if  any  hath  been,  should  be  cor- 
rected, and  full  and  speedy  justice  be  done  to  the 
party  aforesaid,  in  this  behalf  do  command  you  if 
judgment  be  therein  given,  that  under  your  seal  you 
send  the  record  and  proceedings  aforesaid,  with  all 
things  concerning  the  same,  to  the  United  States  Cir- 
cuit Court  of  Appeals,  for  the  Ninth  Circuit,  to- 
gether with  this  writ,  [75]  so  that  you  have  the 
same,  at  the  City  and  County  of  San  Francisco,  State 
of  California,  where  said  Court  is  sitting,  within 
thirty  days  from  the  date  hereof,  in  the  said  Circuit 
Court  of  Appeals,  to  be  then  and  there  held,  and  the 
record  and  proceedings  aforesaid  being  inspected, 
the  said  United  States  Court  of  Appeals  may  cause 
further  to  be  done  therein  to  correct  the  error  what 
of  right,  and  according  to  the  law  and  customs  of  the 
United  States  should  be  done. 

WITNESS,  the  Honorable  EDWARD  D.  WHITE, 
Chief  Justice  of  the  United  States,  this  24th  day  of 
November,  A.  D.  1913. 

[Seal]  W.B.MALING, 

Clerk  of  the  District  Court  of  the  United  States,  in 

and  for  the  Northern  District  of  California. 

C.  W.  Calbreath, 
Deputy. 

Allowed  this  21st  day  of  November,  A.  D.  1913. 

WM.  C.  VAN  FLEET, 

Judge. 
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Eeceipt  of  a  copy  of  the  within  Writ  of  Error  this 
24th  day  of  November,  1913,  is  hereby  admitted. 

SCHLESINOER  &  SHAW, 
EDWIN  H.  WILLIAMS, 

Attorneys  for  Plaintiff. 

[Endorsed] :  Filed  Nov.  25,  1913.     W.  B.  Maling, 
Clerk.    By  C.  W.  Calbreath,  Deputy  Clerk.     [76] 


Citation  on  Writ  of  Error  (Copy). 

UNITED  STATES  OF  AMERICA,— ss. 

The  President  of  the  United  States,  to  B.  S.  Stowe, 
Trustee  in  Bankruptcy  of  the  Estate  of  J. 
Downey  Harvey,  a  Bankrupt,  Greeting: 
You  are  hereby  cited  and  admonished  to  be  and 
appear  at  a  United  States  Circuit  Court  of  Appeals, 
for  the  Ninth  District,  to  be  holden  at  the  City  and 
County  of  San  Francisco,  in  the  State  of  California, 
on  the  14th  day  of  March,  1914,  being  within  thirty 
days  from  the  date  hereof,  pursuant  to  a  Writ  of 
Error  filed  in  the  clerk's  office  of  the  District  Court 
of  the  United  States,  in  and  for  the  Northern  Dis- 
trict of  California,  wherein  S.  G.  Harvey  is  the  plain- 
tiff in  error,  and  you  are  the  defendant  in  error,  to 
show  cause,  if  any  there  be,  why  the  judgment 
Tendered  against  the  said  plaintiff  in  error  as  in  the 
said  writ  of  error  mentioned,  should  not  be  cor- 
rected, and  why  speedy  justice  should  not  be  done  to 
the  party  in  that  behalf. 

WITNESS,    the   Honorable    M.    T.    DOOLING, 
United  States  District  Judge  for  the  Northern  Dis- 
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trict  of  California,  this  14th  day  of  February,  A.  D. 
1914. 

M.  T.  DOOLING, 
United  States  District  Judge. 
Reserving  all  objections  and  exceptions,  receipt 
of  a  copy  admitted  this  16th  day  of  February,  1914. 

BERT  SCHLESINGER, 
A.  E.  SHAW, 
E.  H.  WILLIAMS, 
Solicitors  for  B.  S.  Stowe,  Trustee,  Defendant  in 
Error. 

[Endorsed] :  Filed  Feb.  16,  1914.    W.  B.  Maling, 
'Clerk.    By  C.  W.  Calbreath,  Deputy  Clerk.     [77] 


In  the  District  Court  of  the  United  States,  in  and  for 
the  Northern  District  of  California,  Division  No. 
One, 

No.  15,222. 

B.  S.  STOWE,  Trustee  in  Bankruptcy  of  the  Estate 
of  J.  DOWNEY  HARVEY,  a  Bankrupt, 

Plaintiff, 
vs. 

J.  DOWNEY  HARVEY,  S.  G.  HARVEY,  JOHN 
DOE,  RICHARD  ROE  and  JANE  BLACK, 

Defendants. 

Bond  on  Appeal  and  Writ  of  Error. 

KNOW  ALL  MEN  BY  THESE  PRESENTS, 

that  we,  S.  G.  HARVEY,  as  Principal  and  GLOBE 

INDEMNITY  COMPANY,  a  corporation  of  the 

State  of  New  York,  as  surety,  are  held  and  firmly 
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l>ound  unto  B.  S.  Stowe,  Trustee  in  Bankruptcy  of 
the  Estate  of  J.  Downey  Harvey,  a  Bankrupt,  in  the 
full  and  just  sum  of  Thirty  Thousand  ($30,000.00) 
Dollars,  to  be  paid  to  the  said  B.  S.  Stowe,  Trustee  in 
Bankruptcy  of  the  Estate  of  J.  Downey  Harvey,  a 
Bankrupt,  his  attorneys,  or  successors,  to  which  pay- 
ment well  and  truly  to  be  made,  we  bind  ourselves, 
and  our  successors,  assigns,  administrators,  jointly 
and  severally  by  these  presents. 

Signed  and  dated  this  8th  day  of  January,  A.  D. 
1914. 

WHEREAS,  lately  at  a  regular  term  of  the  Dis- 
trict Court  of  the  United  States,  for  the  Northern 
District  of  California,  sitting  at  San  Francisco  in 
said  District,  in  a  suit  pending  in  said  court  between 
IB.  S.  Stowe,  trustee  in  bankruptcy  of  the  estate  of 
J.  Downey  Harvey,  a  bankrupt,  as  plaintiff,  and 
[78]  S.  G.  Harvey,  as  defendant,  case  Number 
15,222,  in  the  first  division  of  said  court,  a  final  judg- 
ment or  decree  was  rendered  against  said  S.  G.  Har- 
ney, for  the  endorsement,  assignment  and  delivery 
of  a  certificate  evidencing  546  shares  of  the  capital 
stock  of  Shore  Line  Investment  Company,  a  corpora- 
tion (which  said  certificate  has  been  by  the  said 
defendant  endorsed  and  deposited  with  the  clerk  of 
the  Court,  in  accordance  with  an  order  of  the  Court), 
and  further  for  the  sum  of  Eleven  Thousand  Four 
Hundred  and  Eighty-six  ($11,486.00)  Dollars,  and 
interest  thereon,  at  the  rate  of  seven  (7)  per  cent  per 
annum,  and  which  said  judgment  further  provides 
that  plaintiff  '*  do  have  and  recover  from  said  defend- 
ant, S.  G.  Harvey,  the  amount,  and  amounts,  of  all 
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dividends  received  by  her  from  said  certificate  of 
stock  subsequent  to  the  commencement  of  this  action 
(and  for  the  purpose  of  ascertaining  the  amount  of 
such  dividends  the  plaintiff  may  be  entitled  to  take 
any  necessary  supplemental  proceedings  in  this 
action  and  to  obtain  any  necessary  supplemental  de- 
crees)"; and  it  not  clearly  appearing  whether  the 
cause  hereinabove  referred  to  is  at  law  or  in  equity, 
and  the  said  S.  Gr.  Harvey  having  obtained  an  appeal 
to  the  United  States  Circuit  Court  of  Appeals  for  the 
Ninth  Circuit,  and  filed  a  copy  thereof  in  the  office  of 
the  Clerk  of  the  Court,  to  reverse  the  said  decree,  as 
well  as  a  citation  directed  to  the  said  B.  S.  Stowe,  as 
Trustee  in  Bankruptcy  of  the  Estate  oi  J.  Downey 
Harvey,  a  Bankrupt,  citing  and  admonishing  him  ta 
be  and  appear  at  a  session  of  the  United  States  Cir- 
cuit Court  of  Appeals  for  the  Ninth  Circuit,  to  be 
holden  in  the  City  of  San  Francisco,  in  the  State  of 

California,  on  the day  of ,  A.  D.  191 — ^ 

and  the  said  S.  G.  Harvey  having  also  obtained  a 
writ  of  error  to  the  United  States  Circuit  Court  of 
Appeals  for  the  Ninth  Circuit,  and  filed  a  copy 
thereof  in  the  office  of  the  [79]  Clerk  of  the  Courts 
to  reverse  the  judgment  of  the  said  District  Court  of 
the  United  States,  for  the  Northern  District  of  Cali- 
fornia, and  a  citation  directed  to  the  said  B.  S.  Stowe 
as  Trustee  in  Bankruptcy  of  the  Estate  of  J.  Downey 
Harvey,  a  Bankrupt,  citing  him^  to  be  and  appear  be- 
fore the  said  United  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit,  to  be  holden  at  San  Francisco, 
in  the  State  of  California,  according  to  law; 
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NOW,  THEEEFORE,  the  condition  of  the  above 
obligation  is  such  that  if  the  said  S.  G.  Harvey  shall 
prosecute  her  said  appeal  to  effect,  and  answer  all 
damages  and  costs  if  she  fails  to  make  her  plea  good, 
and  also  that  if  the  said  S.  G.  Harvey  shall  prosecute 
a  writ  of  error  to  effect,  and  answer  all  damages  and 
costs,  if  she  fails  to  make  her  plea  good,  then  the 
above  obligation  to  be  void ;  else  to  remain  in  full  force 
and  virtue. 

S.  G.  HAEVEY, 

Principal. 
GLOBE  INDEMNITY  COMPANY, 

By  E.  P.  FAB  J, 
Eesident  Vice-president. 
[Seal]  Attest:    JOY  LICHTENSTEIN, 

Eesident  Assistant  Secretary. 
The  foregoing  Bond  on  Appeal  and  Writ  of  Error 
is  hereby  approved  this  10th  day  of  January,  1914. 

M.  T.  DOOLING, 
Judge. 

[Endorsed] :  Filed  Jan.  10,  1914.  W.  B.  Maling, 
€lerk.    By  C.  W.  Calbreath,  Deputy  Clerk.     [80] 
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In  the  District  Court  of  the  United  States,  in  and  for 
the  Northern  District  of  California,  First  Di- 
vision, 

No.  15,222. 

B.  S.  STOWE,  Trustee  in  Bankruptcy  of  the  Estate 
of  J.  DOWNEY  HARVEY,  a  Bankrupt, 

Plaintiff, 
vs. 

J.  DOWNEY  HARVEY,  S.  G.  HARVEY,  JOHN 
DOE,  RICHARD  ROE  and  JANE  BLACK, 

Defendants. 

Statement  of  Evidence  to  be  Included  in  the 
Transcript  on  Appeal  by  the  Defendant,  S.  G. 
Harvey. 

The  above-entitled  cause  came  on  regularly  for 
trial  before  the  Court,  on  the  4th  day  of  April,  1912^ 
Schlesinger  &  Shaw  and  Edwin  H.  Williams,  Esqs., 
appearing  for  the  plaintiff,  and  Charles  S.  Wheeler^ 
Esq.,  appearing  for  the  defendant,  S.  G.  Harvey , 
and  thereupon  the  following  proceedings  were  had: 

[Statement  of  Case  by  Mr.  Schlesinger,  for 

Plaintiff.] 

Mr.  SCHLESINGER,  for  the  Plaintiff.— ^^ I  de~ 
sire  to  make  a  brief  statement  of  the  case. 

**  Omitting  the  formal  allegations  of  the  complaint^ 
the  charge  is  that  on  the  26th  day  of  November,  1909, 
J.  Downey  Harvey  was  the  owner  of  546  shares  of 
the  capital  stock  of  the  Shore  Line  Investment  Com- 
pany of  the  value  of  $109,200,  and  that  dividends  in 
the  amount  of  $11,486  have  been  paid  on  that  stock. 
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''That  on  November  26th,  1909,  J.  Downey  Harvey 
gave  to  S.  G.  Harvey,  his  wife,  the  above-described 
property  without  consideration.     [81] 

''The  answer  does  not  deny  that  the  property  was 
transferred  without  a  valuable  consideration  and 
avers  that  the  consideration  of  the  transfer  was  love 
and  affection. 

"Our  complaint  charges  that  at  the  time  of  the 
transfer  J.  Downey  Harvey  was  insolvent  and  that 
S.  G.  Harvey  knew  he  was  insolvent  at  the  date  of 
the  transfer.  The  denial  in  the  answer  is  merely  of 
a  legal  con<3lusion  that  he  is  insolvent,  and  there  is 
no  denial  of  our  averment  that  he  was  unable  to  pay 
his  debts  from  his  own  means  as  they  became  due, 
and  that  all  his  assets,  taken  at  a  fair  valuation,  were 
insufficient  in  amount  to  pay  his  just  debts  and  liabil- 
ities. We  then  aver  that  at  the  time  of  the  transfer 
J.  Downey  Harvey  was  indebted  in  the  sum  of  up- 
wards of  $200,000  to  divers  unsecured  creditors  hold- 
ing just  and  valid  claims  and  debts  against  him,  and 
that  no  part  of  said  indebtedness  has  ever  been  paid, 
but  that  the  whole  thereof  is  and  was  at  all  the  times 
mentioned  in  the  complaint  due,  owing  and  unpaid. 
That  allegation  is  wholly  undenied. 

"Then  comes  allegation  ten,  that  the  transfer  was 
made  with  intent  to  delay  and  defraud  the  creditors 
of  J.  Downey  Harvey,  and  that  it  was  taken  and  ac- 
cepted by  S.  G.  Harvey  with  the  intent  and  purpose 
to  delay  and  defraud  his  creditors.  That  said  trans- 
fer is  fraudulent  and  void. 

"The  main  issue  of  the  case  seems  to  be  as  to  the 
date  of  this  transfer,  the  answer  denying  that  on  the 
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26th  day  of  November,  1909,  or  at  any  time  since 
the  year  1905,  J.  Downey  Harvey  has  been  the  owner 
of  the  stock  in  question.  The  answer  then  alleges 
that  the  stock  is  not  worth  anything  over  the  sum  of 
$50,000. 

*^We  contend  that  if  this  stock  was  transferred  to 
Mrs.  Harvey  at  all  it  was  transferred  to  her  on  No- 
vember 26th,  1909,  when  the  insolvency  of  Mr.  Har- 
vey is  conceded  in  the  pleadings. ' '     [82] 

Mr.  WHEELEE.— '*I  think  that  the  issue  in  this 
case  narrows  itself  down  to  very  small  limits.  We 
contend  upon  our  side  and  in  defense  that  Mrs.  Har- 
vey received  the  stock  in  question  by  gift  from  her 
husband  in  the  year  1905 ;  the  plaintiff  contends  that 
it  was  given  to  her  on  November  26th,  1909,  when  a 
transfer  of  the  stock  was  made  upon  the  books  of 
the  corporation.  We  contend  that  for  four  and  a 
half  years  prior  to  that  time  Mrs.  Harvey  had  owned 
that  stock,  and  that  it  had  been  hers ;  and  so  far  as 
we  can  see,  the  only  issue  in  the  case  is  that  issue  of 
fact,  did  Mrs.  Harvey  own  the  stock,  as  she  contends, 
in  1905,  or  is  it  true,  as  plaintiff  contends,  that  she 
did  not  acquire  it  until  1909." 

[Testimony  of  Burke  Corbet,  for  PlaintiJBf.] 
BUEKE  COEBET,  a  witness  called  on  behalf  of 
plaintiff,  after  being  duly  sworn,  testified  as  follows : 

Direct  Examination. 
(By  Mr.  SCHLESINGEE.) 

*'I  am  the  Secretary  of  Shore  Line  Investment 
Company,  a  corporation,  and  have  held  that  office 
ever  since  the  organization  of  that  company  in  May 
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or  June,  1905.  I  have  in  my  possession  the  minute- 
books  of  the  corporation;  also  the  stock  certificate 
book  brought  into  existence  as  a  result  of  the  fire  of 
1906.  I  also  have  in  my  possession  the  original  cer- 
tificates issued  to  Mr.  Harvey." 

The  following  certificates  produced  by  the  witness 
were  thereupon  examined  and  received  in  evidence : 

Date  of  issue  Certificate  No.  2,  June  26th,  1905; 
name,  J.  Downey  Harvey.  Certificate  No.  30;  name, 
J.  Downey  Harvey.  Certificate  No.  38,  date  of  issue, 
September  25th,  1905;  name,  J.  Downey  Harvey. 
Certificate  No.  39,  September  28th,  1905;  name,  J. 
A.  Folger.  Certificate  No.  61,  date  of  issue,  Decem- 
ber   ,  1905.  Certificate  No.  70,  date  of  issue,  De- 
cember   ,  1906.     [83] 

The  witness  then  further  testified  as  follows: 
^^The  last  certificate  for  66  shares  was  a  reissuance 
of  the  stock  represented  by  the  Folger  certificate  to 
Mr.  Harvey,  issued  when  the  other  certificate  to  Mr. 
Folger  was  canceled.  The  certificates  which  have 
been  introduced  in  evidence  stood  in  the  names  of 
the  parties  named  in  them  respectively,  up  to  the 
26th  day  of  November,  1909  (with  the  exception  of 
the  Folger  certificate,  which  had  been  previously 
transferred  to  Mr.  Harvey),  at  which  last-mentioned 
date,  November  26th,  1909,  the  stock  represented  by 
Certificate  No.  2  for  300  shares.  Certificate  No.  38 
for  160  shares.  Certificate  No.  39  for  20  shares,  and 
Certificate  No.  70  for  66  shares,  was  transferred  into 
the  name  of  Sophie  G.  Harvey,  and  Certificate  No. 
83,  bearing  that  date,  was  issued  in  her  name  for  that 
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stock,  amounting  to  546  shares.    These  shares  have 

never  rested  in  the  name  of  Mrs.  Harvey  up  to  that 

time." 

The  witness  was  thereupon  asked  by  counsel  for 
plaintiff  whether  J.  Downey  Harvey  was  during  all 
of  the  above  mentioned  times  a  director  of  the  corpo- 
ration. To  this  question,  counsel  for  the  defendant 
S.  G.  Harvey  objected  as  being  immaterial  and  irrel- 
evant. The  objection  was  overruled  by  the  Court, 
and  it  was  thereupon  stated  by  Mr.  Wheeler :  *  *  Will 
it  be  understood  that  we  have  an  exception  on  all  rul- 
ings?" Mr.  Schlesinger:  *'That  is  satisfactory." 
To  the  question  the  witness  answered  *^Yes." 

The  witness  was  thereupon  asked  whether  J.  Dow- 
ney Harvey  was  also  President  of  the  corporation. 
To  this  question  there  was  the  same  objection  and 
ruling,  and  the  witness  further  testified : 

^^That  on  the  3d  day  of  January,  1906,  Mr.  Harvey 
was  elected  President  of  the  Board  of  Directors  of 
the  corporation,   and  has  been   its  President  ever 


since." 


The  witness  was  thereupon  requested  to  produce 
and  read  [84]  into  the  record  the  minutes  of  the 
stockholders'  meeting  of  the  Shore  Line  Investment 
Company  held  on  January  3d,  1906.  This  was  ob- 
jected to  as  immaterial  and  irrelevant,  and  the  o\y- 
jection  was  overruled. 

The  minutes  of  the  said  meeting  were  thereupon 
read  into  the  record  and  from  the  minutes  it  appeared 
that  J.  Downey  Harvey  was  present  at  said  meeting, 
representing  546  shares  of  stock  of  the  corporation; 
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that  the  election  of  directors  was  held,  at  which  all 
of  the  stock  present  voted,  and  that  J.  Downey  Har- 
vey was  elected  a  director  of  the  corporation  for  the 
ensuing  year. 

The  witness  was  thereupon  requested  to  produce 
and  read  into  the  record  the  minutes  of  a  regularly 
adjourned  meeting  of  the  Board  of  Directors  of  the 
Shore  Line  Investment  Company,  held  on  April 
25th,  1907.  This  was  objected  to  as  immaterial  and 
irrelevant,  and  the  objection  was  overruled. 

The  minutes  of  the  said  meeting  were  thereupon 
read  into  the  record  and  from  the  minutes  it  appeared 
that  J.  Downey  Harvey  was  present  at  said  meeting. 
The  minutes  of  said  meeting  show  that  the  secretary 
announced  that  more  than  two-thirds  of  the  stock- 
holders had  signed  written  consent  to  changing  the 
by-laws,  which  written  consent  had  been  filed  with 
the  secretary  of  the  corporation,  amending  Article 
14  of  the  by-laws.  Said  amendment  was  in  the  words 
and  figures  following : 

We,  the  undersigned,  stockholders  of  the  Shore 
Line  Investment  Company,  have  and  do  hereby  give 
our  written  assent  that  the  by-laws  of  said  corpora- 
tion be  amended  so  that  Article  14  thereof  shall  read 
as  follows,  to  wit : 

ARTICLE  XIV. 
CHECKS. 

Checks  of  the  corporation  on  the  Treasurer,  or  on 
any  bank  where  it  may  have  funds  deposited,  may  be 
signed  and  will  be  [85]  valid  if  signed  by  two 
individuals  of  the  following  ofi&cers,  to  wit :    Presi- 
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dent,  Vice-President,  Treasurer,  Secretary,  Assistant 
Secretary,  or  members  of  tbe  Board  of  Directors, 
that  is  to  say :  provided,  that  one  individual  holding 
more  than  one  oflBce  shall  have  power  hereunto  to 
sign  such  checks  only  as  to  the  office,  and  never  in  a 
dual  capacity. 

Names  of  Stockholders.  No.  of  Shares. 

J.  Downey  Harvey.  546. 

Said  minutes  were  offered  and  admitted  in  evi- 
dence. 

The  witness  was  then  requested  to  read  into  the 
record  the  minutes  of  a  stockholders'  meeting  held 
January  2d,  1907,  to  which  the  defendant  made  the 
same  objection,  which  was  overruled.  Said  minutes 
were  thereupon  read  into  the  record,  and  from  them 
it  appeared  that  the  meeting  was  called  to  order  by 
J.  Dovmey  Harvey,  President  of  the  corporation; 
that  J.  Downey  Harvey  was  elected  chairman  of  the 
meeting,  and  that  upon  a  roll-call  of  the  stockholders 
present,  one  was  J.  Downey  Harvey,  representing 
,480  shares  of  stock  standing  in  his  name,  and  that  said 
J.  Downey  Harvey  voted  said  480  shares  of  stock 
without  having  any  proxies  therefor,  although  he 
did  have  proxies  from  other  stockholders  represent- 
ing 1692  shares  of  stock.  It  further  appeared  from 
said  minutes  that  J.  Downey  Harvey  was  elected  one 
of  the  directors  of  the  corporation  for  the  ensuing 
year,  and  that  other  corporate  business  was  trans- 
acted at  said  meeting,  including  the  ratification  of  all 
the   acts,    doings   and  business  transactions  of  the 
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Board  of  Directors  for  the  year  ending  January  2, 

1907. 

The  witness  was  then  requested  to  read  into  the 
record  the  minutes  of  an  adjourned  meeting  of  the 
Board  of  Directors  of  the  said  company,  held  Decem- 
iber  27th,  1906.  To  this  question  there  was  the  same 
objection  and  ruling.  The  minutes  were  thereupon 
read  into  the  record,  and  it  appeared  that  J,  Downey 
[86]  Harvey  was  present  as  a  Director  of  the  cor- 
poration, and  that  at  said  meeting  a  resolution  was 
adopted  that  the  articles  of  incorporation  be  amended 
by  and  with  the  written  assent  of  the  stockholders 
representing  two-thirds  of  the  subscribed  capital 
stock.  That  said  amendment  provided  that  the  num- 
ber of  the  directors  of  said  corporation  shall  be  five, 
and  that  the  names  and  residence  of  those  appointed 
for  the  first  year  are  as  follows,  to  wit:  (Among 
others,  J.  Downey  Harvey,  City  and  County  of  San 
Francisco,  State  of  California.) 

That  on  page  81  of  the  minute-book  immediately 
following  the  record  of  said  meeting  appears  the  fol- 
lowing : 

We,  the  undersigned,  being  the  owners  and  hold- 
ers of  the  number  of  shares  of  the  capital  stock  of 
the  Shore  Line  Investment  Company  set  opposite  to 
each  of  our  respective  names,  and  representing  and 
owning  more  than  two-thirds  of  the  subscribed  and 
more  than  two-thirds  of  the  issued  capital  stock 
of  the  Shore  Line  Investment  Company,  have  and  do 
hereby  give  this,  our  written  assent,  that  the  Articles 
of  Incorporation  of  the  Shore  Line  Investment  Com- 
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pany  shall  be  amended  so  that  Article  5  thereof  shall 

read  as  follows,  namely : 

That  the  number  of  the  directors  of  said  corpo- 
ration shall  be  five  (5)  and  the  name  and  residence 
of  those  who  are  appointed  for  the  first  year  and 
until  their  successors  are  elected  and  qualified  are  as 
follows,  viz. : 
Walter  E.  Dean,     City  and  County  of  San  Francisco, 

State  of  California. 
J.  Downey  Harvey,  Do. 

Charles  C.  Moore,  Do. 

Charles  Carpy,  Do. 

Chas.  Webb  Howard,  Do. 

Charles  N.  Felton,  Menlo  Park,  State  of  California. 
[87] 

Names.  Number  of  Shares  of  Stock. 

J.  Downey  Harvey.  516. 

The  witness  further  testified :  *  *  I  am  familiar  with 
the  handwriting  of  J.  Downey  Harvey,  and  the  signa- 
ture is  in  the  latter 's  handwriting." 

Subject  to  the  same  objection  and  ruling,  the  wit- 
ness thereupon  read  into  the  record  the  minutes  of 
the  special  meeting  of  the  stockholders  of  the  said 
company,  held  on  May  4th,  1909,  from  which  it  ap- 
peared that  the  meeting  was  called  to  order  by  J. 
Downey  Harvey,  President;  that  the  meeting  was 
called  by  the  authority  of  the  President,  and  that 
J.  Downey  Harvey  voted  546  shares  as  a  stockholder. 
A  resolution  was  regularly  proposed  to  the  stock- 
holders, authorizing  the  Board  of  Directors  to  sell  all 
the  waterfront  property  belonging  to  said  corpora- 
tion. 
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Subject  to  the  same  objection  and  ruling,  there  was 
offered  in  evidence  and  read  into  the  record,  Article 
11  of  the  By-laws  of  the  corporation,  substantially, 
as  follows : 

^*  Shares  of  the  corporation  may  be  transferred  at 
any  time  by  holders  thereof,  or  by  a  party  legally 
<constituted,  or  by  legal  representative  by  endorse- 
ment on  the  certificate  of  stock,  but  no  transfer  shall 
be  valid  until  the  surrender  of  the  certificate  and 
.acknowledgment  of  the  transfer  on  the  books  of  the 
^corporation. " 

The  witness  thereupon  further  testified:  **I  have 
never  acted  as,  attorney  for  J.  Downey  Harvey,  nor  has 
he  ever  paid  me  any  coimsel  or  attorneys 'fees.  I  have 
consulted  with  him  in  a  friendly  way  on  some  of  his 
matters.  I  knew  that  a  case  was  brought  in  the  United 
States  Circuit  Court,  entitled  Baldwin  Locomotive 
Works  vs.  Ocean  Shore  Bail  way  Company.''  [88] 
The  witness  was  then  asked  whether  he  had  ever 
'dis'cussed  that  case  with  Mr.  Harvey.  To  any  and 
all  testimony  relating  to  this  suit  defendant  objected 
as  being  irrelevant  and  immaterial. 

Mr.  WHEELEE. — **My  opinion  is  we  are  now 
going  into  another  matter,  that  is  the  question  of 
Mr.  Harvey's  solvency  in  1909.  Mr.  Harvey's 
solvency  in  1909  is  not  an  issue  here;  while  we  have 
denied  for  want  of  inforniation  and  belief,  as  to 
whether  or  not  he  was  insolvent  in  1909,  we  make  no 
<claim,  your  Honor,  as  to  that  stock  unless  it  was 
given  to  Mrs.  Harvey  in-  1905 ;  if  Mrs.  Harvey  did 
not  receive  the  gift  of  that  stock  in  the  year  1905, 
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then  that  stock  belongs  to  Mr.  Harvey's  creditors; 
if  it  was  given  to  her  in  1905  it  belongs  to  Mrs- 
Harvey;  that  is  the  case  as  we  see  it,  and  so  it  is 
entirelv  immaterial,  and  there  is  no  need  at  all  of 
going  into  a  question  of  anything  in  1909." 

Mr.  SCHLESINGER.— *^It  shows  the  motive  for 
the  transaction,  one  of  the  motives,  and  it  will  not 
take  a  long  while,  the  introduction  of  that  record, 
will  probably  not  require  10  minutes." 

The  COURT.— ^^ I  will  let  you  prove  it,  but  I  da 
not  see  its  relevancy  to  the  matter  at  all." 

The  objection  was  overruled  and  the  witness  fur- 
ther testified:  *^The  affairs  of  the  Ocean  Shore  Rail- 
way Company  were  discussed  in  the  Directors  Meet- 
ings, prior  to  the  bringing  of  that  suit,  and  while 
it  is  possible  that  in  conversing  with  Mr.  Harvey^ 
upon  leaving  him  something  was  said  about  the  af- 
fairs of  the  Ocean  Shore  Railway  Company,  I  do* 
not  recollect  any  specific  time  that  I  did  so.  The 
suit  was  commenced  at  the  request  of  the  Board  of 
Directors  of  the  Ocean  Shore  Railway  Company,  im 
which  meeting  and  in  which  request  Mr.  Harvey" 
participated.  It  was  thought  that  the  Ocean  Shore 
might  be  forced  into  a  receivership  by  reason  of  its 
being  unable  to  pay  [89]  some  of  its  liabilities 
and  those  thoughts  and  discussions  were  expressed 
and  discussed  prior  to  November  26th,  1909. 

*^I  do  not  know  who  paid  for  the  assessment  on 
the  Harvey  stock  in  the  Shore  Line  Investment  Com- 
pany. Only  one  assessment  was  ever  levied  or  paid 
on  the  Shore  Line  Investment  Company's  stock.    At 
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ihe  time  this  stock  was  transferred  on  November 
2eth,  1909,  the  certificates  were  brought  to  me  by  J. 
Downey  Harvey.  He  gave  the  certificates  to  me  and 
requested  the  transfer  to  be  made." 

Mr.  WHEELER. — '*I  offered  an  admission  a  mo- 
ment ago  there  was  an  assessment  levied  upon  this 
-stock  in  1907,  after  it  had  been  given  to  Mrs.  Har- 
vey; Mr.  Harvey  paid  that  assessment  upon  the 
stock;  we  claim  that  he  did  not  have  the  certificate 
at  the  time  that  he  paid  the  assessment  but  that  sub- 
sequently he  procured  the  certificate  from  Mrs.  Har- 
vey and  the  payment  thereof  was  stamped  on  the 
stock." 

The  witness  then  further  testified:  **That  duties 
of  the  President  of  the  Shore  Line  Investment  Com- 
pany are  defined  in  the  by-laws  in  the  form  usually 
used  by  corporations.  He  is  authorized  to  sign 
<^hecks  and  deeds.  He,  Mr.  Harvey,  was  an  active 
president  at  all  times  from  taking  the  office  until 
"the  present  time.  Mr.  Harvey  had  no  other  stock 
Appearing  upon  the  books  of  the  Company,  beside 
the  546  shares,  until  June  1st,  1909,  on  which  date 
there  was  issued  to  him  Certificate  No.  80  for  10 
shares.  That  was  all  the  stock  he  had  until  Decem- 
ber 22d,191L" 

Cross-examination  by  Mr.  WHEELER. 

In  response  to  questions  asked  by  Charles  S. 
"Wheeler,  Esq.,  representing  S.  G.  Harvey,  the  above- 
named  witness  testified  as  follows:     [90] 

**From  the  first  to  last,  Mr.  Harvey  has  owned 
upon  the  books  of  the  corporation,  556  shares  in  all. 
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Of  these,  546  are  the  shares  in  dispute  in  this  action. 
The  additional  certificate  for  10  shares  went  into 
his  name  on  the  books  of  the  corporation  on  June- 
1st,  1909.  These  10  shares  still  stand  in  his  name 
on  the  books  of  the  corporation,  but  as  a  matter  of 
fact  have  been  transmitted  to  his  Trustees  in  Bank- 
ruptcy. On  the  20th  day  of  December,  1906,  certi- 
ficate No.  30  for  66  shares  was  surrendered  and  can- 
celed, and  on  the  same  date  a  certificate  for  the 
same  number  of  shares  was  issued  in  the  name  of 
J.  A.  Folger,  being  Certificate  No.  61,  and  bearing 
date  December  20th,  1906.  This  was  part  of  the 
546  shares  here  in  controversy.  Prior  to  that  time 
these  shares  had  stood  in  the  name  of  J.  Downey 
Harvey.  After  the  transfer  they  remained  in  Mr.. 
Folger 's  name  until  December  19th,  1907,  at  which 
time  Certificate  No.  61  was  surrendered  to  me  as 
Secretary,  and  a  new  certificate.  No.  70,  was  issued 
in  the  name  of  J.  Downey  Harvey  for  the  66  shares 
of  stock. 

*'The  certificate  issued  in  the  name  of  Sophie  G- 
Harvey  was  receipted  for  on  November  26th,  1909^ 
the  signature  being  ^Sophie  G.  Harvey  by  J.  Downey 
Harvey.'  I  told  Mr.  Harvey  this  was  not  satisfac- 
tory to  me  and  wrote  out  a  subsequent  receipt  which, 
he  brought  me." 

To  the  introduction  of  this  receipt  plaintiff  ob- 
jected as  immaterial,  irrelevant  and  incompetent,  and 
a  self-serving  declaration.  The  objection  was  over- 
ruled and  the  receipt  was  read  into  the  record  dated^ 
**San  Francisco,  November  26th,  1909"  and  signed^ 
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^* Sophie  G.  Harvey." 

The  witness  then  further  testified:  **I  am  a  mem- 
ber of  the  Bar  of  the  State  end  of  this  Court.  All  of 
the  minutes  I  have  read  were  dictated  by  me  to  my 
stenographer,  and  drawn  under  my  supervision.  I 
know  that  [91]  Mr.  Harvey  signed  the  document 
introduced  in  evidence  giving  assent  to  the  amend- 
ment of  the  by-laws  of  the  corporation. 

**  Prior  to  the  issuance  of  any  stock  in  the  Shore 
Line  Investment  Company  to  J.  Downey  Harvey,  I 
had  conversation  with  him  upon  that  subject." 

To  the  testimony  of  this  conversation,  plaintiff  ob- 
jected as  immaterial,  irrelevant  and  incompetent. 
The  objection  was  overruled  and  the  witness  testi- 
fied: 

*' Prior  to  the  issuance  of  any  stock  whatever,  in 
the  name  of  Mr.  J.  Downey  Harvey,  I  had  a  discus- 
sion with  him  as  to  how  the  stock  that  was  subse- 
quently issued  in  his  name  should  be  issued.  He 
/Said  to  me  at  that  time  that  he  was  buying  the  stock 
and  was  giving  it  to  Mrs.  Harvey.  I  suggested  to 
him  then  that  if  this  was  true  the  stock  should  be 
issued  in  Mrs.  Harvey's  name.  Mr.  Harvey  said 
that  he  preferred  to  have  it  issued  in  his  own  name 
because  he  wanted  to  be  a  Director  of  the  corpora- 
tion, and  wanted  to  participate  actively  in  the  man- 
agement of  the  corporation.  I  told  him  at  that 
time,  and  at  a  number  of  other  times  when  subse- 
quent stock  certificates  were  issued  in  his  name,  that 
I  thought  the  stock  ought  to  be  issued  in  the  name  of 
Mrs.  Harvey,  if  she  was  the  owner  of  the  stock,  and 
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advised  him  at  different  times  to  that  effect." 

^'At  all  of  those  times  before  any  stock  was  ever 
issued  in  the  name  of  Mr.  Harvey,  he  stated  to  me 
that  he  had  given  the  stock  to  Mrs.  Harvey.  After 
the  stock  was  issued,  we  discussed  it  a  number  of 
times,  and  he  told  me  he  had  given  it  to  Mrs.  Harvey. 
At  the  time  that  I  drafted  the  document  above  re- 
ferred to,  and  at  the  several  times  when  Mr.  Har- 
vey voted  or  acted  in  the  corporation  as  a  stock- 
holder, I  knew  the  matters  I  have  just  testified  to. 
,The  reason  that  I,  knowing  these,  facts  permitted 
him  to  sign  a  document,  *we,  the  undersigned  owners 
and  holders  of  the  number  of  shares  of  stock,'  etc., 
was  [92]  because  the  stock  showed  on  the  books 
of  the  corporation  in  Mr.  Harvey's  name,  and  I 
deemed  it  advisable,  in  order  to  make  the  thing 
show  as  being  a  legal  document,  that  it  be  signed  by 
Mr.  Harvey,  and  I  advised  Mr.  Harvey  at  that  time 
to  sign  the  document." 

Redirect  Examination. 

Upon  redirect  examination  the  witness  testified: 
'*The  receipt  bearing  the  date  the  26th  day  of  No- 
vember, 1909,  I  think  was  delivered  to  me  at  the 
time  that  the  stock  certificate  was  delivered  to  Mr. 
Harvey.  I  did  not  see  Mrs.  Harvey  in  connection 
with  the  matter.  The  receipt  is  signed  by  Mrs. 
Harvey  in  her  handwriting." 

Recross-examination. 

In  response  to  further  questions  by  Mr.  Wheeler, 
representing  the  defendant  S.  G.  Harvey,  the  witness 
testified:  .  
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*^The  receipt  for  the  stock  upon  the  stub-book, 
signed  by  Mr.  Harvey  for  Mrs.  Harvey,  was  before 
I  delivered  the  stock  certificate  to  Mr.  Harvey.  I 
retained  that  certificate  of  stock  in  my  possession 
until  Mr.  Harvey  brought  me  Mrs.  Harvey's  re- 
ceipt." 

[Testimony    of    Edwin    Adams    Wasserman,  for 

Plaintiff.] 

EDWIN  ADAMS  WASSERMAN,  a  witness 
called  on  behalf  of  plaintiff,  after  being  duly  sworn, 
testified  as  follows: 

^'I  am  the  same  person  who  testified  before  the  Re- 
feree in  Bankruptcy  in  the  J.  Downey  Harvey 
matter.  I  know  Mr.  Harvey  very  well.  I  was  his 
secretary  for  about  10  years  and  kept  his  books  dur- 
ing most  of  that  time.  I  entered  Mr.  Harvey's  of- 
fice, not  directly  in  his  employ,  in  1896,  and  left  in 
1907." 

(Referring  to  a  book  handed  him,  the  witness  tes- 
tified:)    [93] 

'^This  is  the  private  ledger  of  J.  Downey  Harvey. 
He  only  had  one.  On  page  44  appears  an  account 
of  shares  of  stock  in  the  Shore  Line  Investment  Com- 
pany. I  opened  that  account  and  made  the  entries 
therein  up  to  January  1st,  1907.  The  following  en- 
try, April  13,  1907,  is  also  in  my  handwriting.  *To 
cash  assessment  No.  1,  546  shares  at  $10,  $5460.'  " 

The  witness  was  thereupon  requested  to  read  all 
entries  appearing  under  the  caption  '^Family  Gifts 
and  Allowances. ' '    This  was  objected  to  by  the  coun- 
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sel  for  defendant,  S.  G.  Harvey,  as  inamaterial,  irre- 
levant and  incompetent,  self-serving  and  hearsay. 
The  objection  was  overruled,  and  witness  read: 
**  Shore  Line  Investment  Company.  This  stock  was 
purchased  for  Mrs.  Harvey  and  belongs  to  her." 

The  witness  then  further  testified:  ''I  do  not 
know  in  whose  handwriting  are  the  words,  'This 
stock  was  purchased  for  Mrs.  Harvey  and  belongs 
to  her.'  All  of  the  entries  are  in  my  handwriting, 
up  to  and  including  April  3d,  1907.  These  entries 
.are  as  follows: 
1905. 

June  20    To  cash $7,500.00 

Aug.  22    To    cash    Feltin    interest    B. 

Corbet 1,000.00 

Aug.  24    To    cash   Feltin   interest     A. 

D.  Bowen 650.00 

Sep.  22    To  cash  170  shares  at  50  ....       8,500.00 
Sep.  26    To  cash  10  shares  at  $50 500.00 

Total $18,150.00 

''Then  for  bookkeeping  purposes  a  balance  was 
carried  forward  and  brought  down  under  date  Janu- 
ary 1,  1907,  'To  balance  $18,150.  April  13,  1907,  to 
cash  assessment  No.  1,  546  shares  at  10,  $5460.'  " 

These  entries  were  thereupon  offered  and  admitted 
in  evidence. 

The  witness  then  further  testified:  "At  page  162 
is  a  caption,  'Family  Gifts  and  Allowances,'  I  do  not 
know  in  whose  handwriting  is  the  entry  'March 
31,    [94]    1910,  S.  L.I.  Co.  Stock  23610.'    The  cap- 
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tion  is  in  my  handwriting." 

Mr.  WHEELER.— '^ I  understand  to  all  this  I 
have  the  same  objection." 

The  COURT.— *^Yes." 

The  witness  then  read  the  following: 
^^1907. 

January    11    To  cash  Mrs.  H $200.00 

January    28    To  cash  Mrs.  Harvey 300.00 

February  21    To  cash  Mrs.  Harvey,  O.  S. 

Assessment  No.  3 500.00 

**The  letters  0.  S.  Assessment  No.  3,  mean  the 
Ocean  Shore  Railway  Company  Assessment  No.  3. 

''I  kept  this  book  up  to  February  21, 190^".  Up  to 
April  18,  1906,  it  was  in  our  office  in  the  Columbian 
Building;  after  that  it  was  removed  to  Mr.  Harvey's 
residence  and  at  different  times  in  the  evening  when 
I  could  not  find  time  during  the  day  I  took  it  to  my 
own  home. 

'*!  received  no  directions  from  Mr.  Harvey  at  the 
time  I  opened  the  account  in  regard  to  the  Shore 
Line  Investment  stock.  I  kept  the  book  always  at 
Mr.  Harvey's  Office,  excepting  that  very  occasionally 
I  took  it  home." 

To  a  question  whether  it  was  his  practice  to  enter 
gifts  to  Mrs.  Harvey  imder  '*  Family  Gifts  and  Al- 
lowances," counsel  for  the  defendant  S.  Q-.  Harvey 
objected  as  immaterial,  irrelevant  and  incompetent 
and  the  objection  was  overruled  and  the  witness  an- 
swered, ^^It  was." 

Subject  to  the  same  objection  the  witness  testi- 
fied: 
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Mr.  SCHLESINGER.— Q.  **Will  you  please  read 
the  entry  appearing  under  date  of  March  31,  1910? 

A.  *^  Family  Gifts  and  Allowances,  Mrs.  H.  20 
shares  pfd. — I  presume  that  is  preferred^ — May  14, 
1907,  $1,000." 

Q.  *^What  is  the  total  drawn  there? 

A.  ''And  under  the  same  date,  'mortgage  notes 
payable,     [95]     page  56,  $3,000,  total  $4,000.'  " 

The  witness  then  further  testified,  subject  to  the 
same  objection,  as  follows: 

"On  page  3'  of  the  ledger  under  the  caption: 
'Pacific  lot  north  line  of  Pacific  Avenue,  137  6  west 
of  Devisadero  Street,  43  6  by  137  6. 

1905. 

January    10.     To  cash  Shainwald, 

Buckbee  &  Co.  10% $1531 .  26 

February  16.    To  cash  E.  J.  Baker, 

surveyor 1500.00 

February  27.    To  cash  Shainwald, 

Buckbee  &  Co 13781.25 

Total $15327.50' 

"On  the  other  side  of  the  page  there  is  an  entry, 
under  date  of  December  31st,  1905,  'by  personal  ex- 
pense, gift  to  Mrs.  Harvey,  $15,327.50,'  which  bal- 
ances the  account." 

Subject  to  the  same  objection  and  ruling,  the  wit- 
ness further  testified: 

"I  do  not  find  any  such  entry  in  my  handwriting 
in  regard  to  the  Shore  Line  Investment  Company 
stock.    There  is  an  entry,  but  not  in  my  handwrit- 
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ing.    On  page  44  of  the  ledger  under  an  entry  dated 
March  31st,  1910,  the  initials  P.  G.  &  A.  presumably 
indicate  Family  Gifts  and  Allowances.    I  do  not 
know  if  that  entry  was  made  when  it  bears  date." 

The  witness  then  identified  as  having  been  written 
by  him  at  that  time,  a  carbon  copy  of  a  letter  dated 
September  22,  1907,  written  by  the  witness  to  J. 
Downey  Harvey.  To  the  introduction  of  this  letter 
in  evidence  counsel  for  the  defendant  S.  G.  Harvey 
objected  on  the  ground  that  it  was  immaterial,  irre- 
levant and  incompetent.  The  objection  was  over- 
ruled and  said  letter  was  offered  and  admitted  in 
evidence. 

^^2229  Union  Street, 
San  Francisco,  Sept,  22nd,  1907. 
Dear  Mr.  Harvey: — 

In  order  to  give  you  the  statement  YOU  DESIRE 
yith  regards  your  affairs  have  gone  thoroughly  over 
your  accounts  this  Saturday  [96]  evening  and  to- 
day (Sunday)  and  beg  to  render  you  the  following: 

Your  liabilities  and  interest  charges  monthly  are 
as  follows: 


104  S.  G.  Harvey  vs, 

(Testimony  of  Edwin  Adams  Wasserman.) 


Liabilities. 

Literest  Charges. 

First  National  Bank $200,964.37 

$951.70 

Of  this  amount  $52,000  and 

interest  amounting  to  $4000 

more  will  be  paid  by  Pac. 

L  &  Power  Co 

First  National   Bank,  Murphy 

Note 45,000.00 

232.50 

Hibernia:    Savings  &  Loan  Soc. 

Columbian  Bldg 29,600 

$158.71 

Do 114,000 

477.92 

East  &  Merch 100,000 

416.67 

Mission  Plaza   60,000 

250.00 

303,600. 

1,303.30 

Mercantile  Trust  Co 60,000 

Claus  Spreckels  57,800 

Mutual  Savings  Bank 17,000 

Phelan    20,000 

Carpy 20,580 

Butler 21,000 

Interest  rebated  on  taking  up  of 
mortgage. 

Total  Uabilities $745,944 .  37    Total  Mo.  Int. .  $3,320 .  29 

To  offset  the  above  monthly  interest  charges  as 

above  amounting  to  $3,320.29  you  have  an  AVER- 
AGE MONTHLY  INCOME  as  follows: 

Eastern  Oregon  Land  Co.  dividend $98.25 

(There  will  be  an  additional  dividend  of  30% 
resulting  from  sale  of  timber  land  in  the 
next  sixty  days  which  will  practically 
take  care  of  Butler  note  of  $7000,  inter- 
est on  which  was  paid  other  day.) 

Stearns  Baches  Company. 278.40 

Columbian  Building 1200.00 
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East  &  Merchant  Streets — 

Pockwitz $552. 

Teitjen 90. 

642.00 

;Mission  Plaza  (Woodwise) 220.00 

Bliss  Tract 50.00 

(This  will  be  increased  to  at  least  $100  after 

December  first  this  year.) 
Eirst    National    Bank    Dividends — Figured 
they  will  average  six  per  cent  on  value 

of  946  shares  at  $210,  or  $198,660 1000.00 

Pacific  Light  &  Power  Co.  Interest  on  bal- 
ance due  for  sale  of  Warner  Ranch, 

viz. :  $52,000,  will  average 217.34 

(This  interest  will  be  applied  to  reduce 
debt  to  First  National  Bank  but  as  you 
are  paying  interest  monthly  the  in- 
terest on  contract  will  be  applied  to  re- 
duction of  your  principal  at  the  bank 
and  consequently  should  be  classed  as  a 
monthly  income  to  offset  the  interest 
charge    included  above.)     [97] 

Ocean  Shore  Railway  Bonds $    300.00 

(Assmt.  No.  3,  $53,000  purchased  bonds  at 
91.  This  does  not  include  No.  4105  ad- 
vanced Roberg's  stock  bonds  which  I 
suppose  go  as  collateral  with  note  and  in- 
terest payable  to  you.) 

PhilZipine  Tel.  Bonds 30.00 

FhHUpme  Tel.  Stock 20.00 


106  S.  G,  Harvey  vs, 

(Testimony  of  Edwin  Adams  Wasserman.) 

Miscellaneous. 

Income  from  Cucamonga  Stock  (Vineyard) 
%  in  Polk  Street  lot,  San  Jacinto  Neuvo 
Land,  University  Club  note,  etc.,  will 
average 75 .00 


Total  average  monthly  income $3,950.95 

This  amount  does  not  come  in  monthly,  however; 
the  bank  stock  dividends  are  payable  in  January  and 
December,  and  the  other  dividends  are  scattered  ir- 
regularly throughout  the  year,  but  will  average  this 
monthly.  Your  interest  charges  amount  to  $3,320.29 
per  month,  while  your  income  averages  $3,950.95. 

Your  liabilities  as  above  are  $745,944.37.  Follow- 
ing are  a  list  of  your  assets : 

Columbian  Building $275,000.00 

East  &  Merchant  iStreets 180,000.00 

Mission  Plaza 75,000.00 

Butler  Lot 25,000.00 

Eastern  P.  Land  Co.  Stock  1.20 22,000.00 

Stearns  Eanchos  at  60 16,870.00 

Bank  Stock  946  sh.  at  210. 198,660.00 

Bliss  Tract  Lots 20,000.00 

AltadenaLand 8,000.00 

Lincoln  Ave.  Water  Co 998.00 

Huntington  Redondo 50,000.00 

Frederick  St.  Lot 800.00 

Cucamonga  L.  &  L  Co 3,500.00 

Do         Vineyard  Co 8,700 .00 

Cucamongo  property  7/15ths 806.66 

New  Amsterdam  Casualty  Co 2,500.00 
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Visitacion  Valley  Land 1,000.00 

Burlingame  Land 5,000 .00 

TJniversity  Club  Lot 500.00 

Pacific  L.  &  P.  Co 52,000.00 

San  Jacinto  Neuvo  Ro 8,500.00 

Burlingame  Land  Co 5,000.00 

PhiHppine  Tel.  &  Tel.  Co.  Stocks  and 

Bonds 22,500.00 

Bank  of  Half  Moon  Bay 2,500.00 

Polk  Street  lot  1/3 4,465.84 

Santa  Cruz  Beach  Co.  $4,000  less  half 

given  Mrs.  H 2,000.00 

Mission  Block  interest  cash  put  up  with 

Deane 5,000.00 


Besides  the  above,  you  should  take  into 
consideration  the  following: 

Due  from  Rogers  for  three  assessments 
paid  Ocean  Shore  Stock  secured  by 
stock  and  bonds 13,420.00 

Ocean  Shore  Rwy.  Co. — ^Cash  put  in  not 

including  assessment  No.  3 283,613.17 

Ocean  Shore  bonds  given  in  payment  As- 
sessment No.  3 55,000.00 

Shore  Line  Inv.  Co 23,610.00 

[98] 

Following   Nevada   Mining   Ventures 
representing  cash  paid  in: 

Forward $374,643.17 

Ex.  Bullfrog  Banner $5,000 

Midas  Bullfrog 8,750 
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Bullfrog  Banner  less  %  given 

<S.  G.  H 1,500 

15,250.00 


$389,893 .  17 
Assets  on  previous  page . .  $993,394 .  30 
''       above 389,893.17 


$1,383,287.47 

Your  liabilities  are  $745,943.37,  and  your  assets 
the  above  amount  wMch  show  very  well  on  paper, 
but  the  trouble  is  the  assets  are  given  at  a  fair  valua- 
tion, but  if  turned  into  cash,  if  it  was  absolutely  neces- 
sary to  meet  your  obligation  they  would  not  bring 
that  figure,  you  know. 

I  would  advise  a  careful  study  of  the  above  with  a 
view  of  disposing  of  all  your  assets  that  you  possibly 
can  at  a  valuation  a  little  in  advance  of  the  above 
if  possible,  and  paying  off  the  debts  as  fast  as  pos- 
sible. For  although  the  liabilities  are  only  a  trifle 
over  half  the  assets  the  interest  and  income  on  each 
about  balance.  If  the  various  small  properties  and 
even  the  bigger  ones  could  be  turned  into  cash  and 
applied  on  the  indebtedness  I  think  everything  will 
turn  out  for  the  best. 

I  forgot  to  mention  the  amount  of  $2144.31,  which 
the  Ocean  Shore  owes  you  for  expenses  of  Eastern 
trip  when  you  tried  to  sell  bonds  last  year. 

If  you  wish  to  see  me  about  the  above  to-morrow 
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please  telephone  me. 

Respectfully  yours," 

The  witness  then  continued:  '*I  do  not  remember 
whether  I  handed  that  letter  to  Mr.  Harvey  or 
mailed  it  to  him.  I  had  no  communication  with  him 
about  it." 

Mr.  SCHLESINGEE.— Q.  '*I  will  call  your  atten- 
tion to  your  testimony  given  before  the  Referee  on 
page  38:  ^Q.  Did  you  ever  discuss  that  letter  with 
him  at  any  subsequent  time  to  its  writing?'  and  did 
you  answer,  ^I  think  I  did.'  ^Q.  What  was  said  at 
the  time,  if  you  remember?'  *A.  I  think  I  told  Mr. 
Harvey  that  in  view  of  his  condition  something 
should  be  done  to  reduce  his  liabilities,  the  interest 
charges  and  liabilities.'  [99]  ^Q.  He  had  no  sug- 
gestions to  make  in  regard  to  the  letter,  did  he  V  *  A. 
No.'  Did  you  give  that  testimony?  Read  it  care- 
fully." 

**A.  Yes,  I  did." 

Q.  **And  that  is  your  testimony  to-day  to  the  same 
subject?" 

A.  **Yes,  practically  the  same." 

The  witness  then  further  testified:  **I  never  made 
any  notation  among  the  accounts  which  I  kept  in  that 
ledger  of  any  gift  of  that  stock  to  Mrs.  Harvey." 

Mr.  SCHLESINGER.— Q.  ^^Was  it  your  custom 
to  make  notations  of  that  character  when  you  learned 
the  facts?" 

A.  *'Well,  I  could  not  say  yes — or  no." 

Q.  **I  will  ask  you  whether  you  gave  this  testi- 
mony appearing  upon  page  40:  'Was  it  your  custom 
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to  make  notations  of  that  character  when  you  learned 
the  facts?'    'A.  It  was,  certainly.'    And  you  were 
asked  again  'It  was?'  and  did  you  say  'Certainly'? 

' '  Q.  What  is  your  answer  as  to  that  ?" 

A.  It  is  pretty  hard  to  say  one  thing  at  one  time 
and  one  at  another;  so  I  presume  it  was  my  state- 
ment. 

Q.  ''You  do  not  impeach  the  integrity  of  this 
record,  do  you,  Mr.  Wasserman?" 

A.  "No,  sir,  I  do  not." 

The  witness  then  further  testified:  "I  sometimes 
discussed  with  Mr.  Harvey  entries  in  his  books.  He 
usually  gave  me  pencil  memoranda  before  I  made 
entries.  It  was  by  this  means  that  I  got  the  knowl- 
edge to  make  entries  in  the  books  concerning  the 
account  with  the  Shore  Line  Investment  Company. 
Either  from  that  source,  or  from  the  stub  of  the 
check-book.  Sometimes  he  made  an  entry  on  the 
check-book,  sometimes  I  did,  when  I  drew  the  check. 
The  purpose  of  this  was  so  that  proper  entries  could 
be  made  in  his  books,  and  I  could  have  knowledge  of 
his  business.  [100]  Mr.  Harvey  must  have  had 
knowledge  of  the  entries  in  the  trial  balances.  I 
gave  him  a  statement  of  his  account.  He  never  went 
over  them  with  me.  The  only  entry  in  the  trial  bal- 
ance, in  relation  to  the  Shore  Line  Investment  Com- 
pany stock,  to  my  knowledge,  was  carried  forward 
to  January  1st,  1907,  $18,150.  It  was  carried  that 
way  up  to  the  time  I  ceased  to  be  his  bookkeeper.  I 
think  the  man  who  succeeded  me  as  bookkeeper  was 
Mr.  Crosby. 
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Cross-examination. 

**I  was  in  the  employ  of  Mr.  Harvey  from  1895  to 
1908.  After  1907, 1  helped  him,  but  received  no  com- 
pensation for  it.  My  present  occupation  is  that  of 
Secretary  of  the  Pacific  Company,  owners  of  the  Pac- 
ific Building.  I  have  been  in  that  place  since  I  have 
left  the  employ  of  Mr.  Harvey  and  the  Martin  Estate, 
in  January,  1907.  I  am  a  bookkeeper  and  under- 
stand thoroughly  the  science  of  bookkeeping.  In 
making  these  entries  I  entered  them  according  to  my 
own  knowledge  of  bookkeeping.  Mr.  Harvey  did 
not  tell  me  how  to  make  each  and  every  entry  that 
I  made.  Sometimes  he  gave  me  the  check-book  to 
make  entries  from,  sometimes  memoranda.  As  to 
the  entries  of  the  Shore  Line  Investment  Co.  stock 
my  recollection  is  that  he  gave  me  a  lead  pencil  mem- 
orandum." 

Mr.  WHEELER.— Q.  '^On  each  of  the  several  oc- 
casions?" 

A.  *^Yes,  I  cannot  say  positively  on  each  occasion, 
but  I  am  sure  there  were  memoranda  given. ' ' 

The  witness  then  further  gave  testimony  as  fol- 
lows: *^I  do  not  remember  the  contents  of  the  pencil 
memorandum.  The  cash-book  would  show  that. 
There  would  be  an  entry  in  the  cash-book  of  so  much 
money  paid  out  for  something." 

There  was  then  introduced  in  evidence  the  testi- 
mony of  the  witness  given  before  the  Referee  in 
Bankruptcy.  This  [101]  testimony  was  substan- 
tially as  follows: 

*^I  kept  Mr.  Harvey's  books  from  December,  1906, 


112  S,  G.  Harvey  vs. 

(Testimony  of  Edwin  Adams  Wasserman.) 
until  three  and  a  half  years  ago.    I  had  a  conversa- 
tion with  Mr.  Harvey  in  regard  to  his  books  and  the 
status  of  his  business  affairs.     I  identify  this  letter 
as  the  one  which  I  wrote  to  Mr.  Harvey  in  regard  to 
his  accounts  and  know  generally  what  it  contains. 
I  don't  distinctly  remember  the  exact  occasion  when 
I  wrote  it,  but  I  undoubtedly  did  write  that  letter, 
because  it  is  dated  at  my  residence,  and  I  recognize 
the  subject  matter  of  the  letter  as  being  my  work.    I 
presume  I  did  have  a  conversation  with  Mr.  Harvey 
prior  to  the  time  when  I  wrote  this  letter  in  regard 
to  his  books.     I  think  I  wrote  the  letter  in  response 
to  a  request  from  Mr.  Harvey  to  render  an  account 
of  the  status  of  his  affairs  at  that  particular  time.     I 
have  no  recollection  of  what  was  said  by  Mr.  Harvey 
to  me  prior  to  the  writing  of  the  letter.     I  think  that 
I  discussed  the  letter  with  Mr.  Harvey  subsequent  to 
its  writing,  and  told  Mr.  Harvey  that  in  view  of  his 
condition  something  should  be  done  to  reduce  his  lia- 
bilities and  interest  charges;  he  had  no  suggestion  to 
make  in  regard  to  the  letter.     My  conversation  did 
not  touch  the  condition  of  his  affairs  as  regards  sol- 
vency, but  I  recommended  that  he  reduce  his  lia- 
bilities.    After  the  fire,  Mr.  Harvey's  income  prop- 
erties were  substantially  reduced  in  so  far  as  his  real 
estate  was  concerned  and  it  required  about  a  year 
and  a  half  to  rehabilitate  them.    I  took  care  of  Mr. 
Harvey's  property  interest  at  that  time  as  he  was 
very  busy  with  the  Ocean  Shore.     The  mortgages  re- 
mained, and  I  naturally  suggested  that  his  idle  assets 
be  turned  into  ready  cash  to  apply  on  this  indebted- 


B.  S.  Stowe.  113 

(Testimony  of  Edwin  Adams  Wasserman.) 
ness  in  order  to  reduce  interest  charges.  It  took 
about  a  year  and  a  half  to  rehabilitate  this  property, 
and  it  was  then  rehabilitated ;  the  letter  was  written 
about  that  time  when  the  rehabilitation  was  about 
complete  and  this  was  a  general  summary  of  his 
«[102]  affairs  made  with  the  idea  of  showing  ex- 
actly where  he  stood.  I  note  the  summary  desig- 
nated in  this  letter  as  a  sunmiary  of  assets  and  that  I 
have  included  in  there  the  value  of  the  Shore  Line  In- 
vestment Company's  stock ;  I  think  that  Mr.  Harvey 
and  I  had  some  conversation  in  regard  to  that  mat- 
ter, but  I  cannot  remember  it  distinctly;  I  was  very 
busy  at  the  time  attending  to  Mr.  Harvey's  as  well 
as  Mrs.  Harvey's  affairs  and  also  entering  my  new 
business  as  Secretary  of  the  Pacific  Company;  I  can- 
not remember  any  particular  distinct  conversation, 
but  I  have  a  very  good  recollection  of  it,  not  a  decided 
recollection,  but  a  distinct  one,  that  Mr.  Harvey 
mentioned  to  me  at  sometime  or  other  that  this  prop- 
erty of  this  Shore  Line  Investment  Company  was 
Mrs.  Harvey's  property,  exactly  when,  I  could  not 
tell  you,  because  I  don't  know,  it  is  just  a  recollec- 
tion; it  is  not  distinct  as  to  time,  and  I  cannot  tell 
you  where  it  was  at  all,  nor  the  place,  nor  anything 
further  than  that  there  was  some  such  subject  matter 
mentioned  by  Mr.  Harvey. 

^^I  turn  to  page  44  of  Mr.  Harvey's  ledger,  Shore 
Line  Investment  Company;  I  opened  that  account. 
The  entry  dated  April  13, 1907,  is  the  last  in  my  hand- 
writing.   I  have  no  notation  among  the  accounts  in 
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that  ledger  of  any  gift  of  that  stock  to  Mrs.  Harvey. 
It  certainly  was  my  custom  to  make  notations  of  that 
character  when  I  learned  the  fact.     Furthermore,  in 
the  ledger  is  an  account  of  Family  Gifts  &  Allow- 
ances, which  is  a  statement  of  the  gifts  and  allowances 
made  by  Mr.  Harvey  during  the  time  I  kept  his  books 
as  far  as  I  know.     There  is  nothing  appearing  in  that 
account  showing  any  gift  or  allowance  of  this  stock 
to  Mrs.  Harvey.     I  opened  and  kept  both  accounts, 
I  received   very   little   direction  from  Mr.  Harvey 
when  I  opened  the  account  of  the  Shore  Line  Invest- 
ment Company  in  relation  to  his  books ;  he  left  that 
entirely  to  me,  and  I  simply  rendered     [103]     state- 
ments to  Mr.  Harvey.     It  was  necessary  for  me  to 
know  certain  facts  before  I  could  enter  them  on  the 
books,  and  when  I  open  this  account  of  the  Shore 
Line  Investment  Company  I  knew  Mr.  Harvey  had 
acquired  stock  in  that  company,  the  amount  thereof, 
the  book  value  to  be  placed  upon  it  and  all  those  facts. 
I  think  I  received  knowledge  of  the  first  transac- 
tion at  the  time  Mr.  Harvey  purchased  the  first  block 
of    Shore  Line  Investment   Company's  stock;   he 
brought  in  to  me  a  little  pencil  memorandum  and  I 
think  he  said  'put  this  on  record.'    He  entered  the 
diunmy  stub  in  the  check-book  showing  that,  and 
naturally  I  put  it  on  his  books.     He  gave  me  the  pen- 
cil memorandum  for  one  purpose,  obviously  so  that 
I  could,  by  knowledge  of  his  business,  make  the  en- 
tries in  his  books.     I  have  no  distinct  recollection  of 
what  he  said,  but  have  an  indistinct  remembrance,  to 
the  effect  that  this  Shore  Line  Investment  Company 
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stock  was  Mrs.  Harvey's.  It  was  my  practice  to  enter 
gifts  to  Mrs.  Harvey  under  the  head  of  Family  Gifts 
and  Allowances.  I  made  such  an  entry  in  regard  to 
the  Pacific  Avenue  lot,  but  not  exactly  at  the  date  the 
gift  was  made.  I  made  the  entry  at  the  close  of  the 
year  but  the  property  was  purchased  m  January. 
In  the  letter  I  wrote  in  relation  to  the  Santa  Cruz 
Beach  Company's  stock  I  have  specified  the  particu- 
lar property  given  to  Mrs.  Harvey  as  4ess  half  given 
to  Mrs.  Harvey, '  and  made  the  same  notation  in  rela- 
tion to  some  Tonopah  stock,  but  I  find  no  such 
entry  in  regard  to  the  stock  of  the  Shore  Line 
Investment  Company.  I  cannot  say  distinctly 
that  at  the  time  I  wrote  that  letter  I  was  not  aware 
of  the  fact  that  Mrs.  Harvey  had  any  interest 
in  that  stock;  if  I  had  known  that  it  was  Mrs. 
Harvey's  I  presume  that  I  would  have  noted  it  in 
my  letter  just  as  I  did  in  the  other  cases;  In  the 
cash-book  imder  date  of  September  9,  1905,  a 
pencil  memorandum  appears  opposite  the  words 
Shore  Line  Investment  Company,  [  104]  '  property 
of  S.  G.  H.'  also  on  page  27  opposite  Shore  Line  In- 
vestment Company  and  a  like  entry  on  page  35  and 
J)age  41 ;  these  books  were  accessible  to  me  at  the  time 
I  made  my  statement  to  Mr.  Harvey.  The  pencil 
entries  are  not  in  my  handwriting,  but  in  the  hand- 
writing of  Mr.  Harvey.  If  those  entries  had  been  in 
the  book  at  the  time  I  made  up  this  statement  I  might 
have  seen  them  and  I  might  not." 

The  witness  then   further  testified  upon   cross- 
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examination  in  answer  to  questions  by  Mr.  Wheeler^ 
as  follows : 

'*!  now  have  a  clearer  memory  with  regard  to  Mr. 
Harvey's  conversation  with  me  about  the  Shore  Line 
stock." 

To  a  question  calling  upon  the  witness  to  relate 
this  conversation,  counsel  for  plaintiff  objected  upon 
the  ground  that  it  was  a  self-serving  declaration. 
The  objection  was  overruled  and  the  witness  testified : 

^*At  the  time  the  assessment  of  the  stock  was  paidy 
— I  do  not  know  the  exact  date,  but  it  would  show  in 
the  book, — I  remember  distinctly  about  asking  Mr. 
Harvey  about  a  receipt  or  entry  for  that  assessment^ 
and  he  told  me  that  Mrs.  Harvey — she,  I  think,  was 
away  at  the  time — ^that  when  she  came  back  he  would 
have  the  receipt  entered  on  the  stock.  It  was  my 
habit  when  Mr.  Harvey  paid  an  assessment,  to  have 
the  receipt  entered  on  the  back  of  the  stock.  Mr. 
Harvey  told  me  that  Mrs.  Harvey  had  possession  of 
the  stock  at  this  time  when  the  assessment  was  paid. 
This  date  was  April  13th,  1907.  I  made  the  entry  on 
page  44  of  Mr.  Harvey's  ledger  showing  the  pay- 
ment of  this  assessment. 

*^I  remained  in  Mr.  Harvey's  employ  until  about 
the  middle  of  1908,  and  I  presume  I  kept  the  books 
to  the  last.  I  was  succeeded  by  Mr.  Crosby.  I  am 
quite  familiar  with  his  handwriting,  and  the  entries 
in  the  books  not  in  my  handwriting  are  all  in  his, — 
in  the  accounts  I  have  testified  to,  [105]  *  Family 
Gifts  and  Allowances  and  Shore  Line  Investment 
Company.'    While  I  was  in  Mr.  Harvey's  employ  I 
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had  access  to  Ms  safe  where  he  kept  stocks  and  bonds 
and  papers  of  that  character.  We  had  two  safes  at 
that  time,  in  his  office,  one  was  a  personal  safe  of  Mr. 
Harvey's  and  the  other  was  the  safe  of  the  Martin 
Estate.  At  all  times,  commencing  with  1905,  I  had 
access  to  all  compartments  of  Mr.  Harvey's  safe,  ex- 
cept one  compartment  which  was  held  by  a  friend  of 
Mr.  Harvey's  who  was  in  the  office.  All  the  rest  of 
the  safe  was  used  by  Mr.  Harvey.  I  also  went  quite 
frequently  to  Mr.  Harvey's  safe  deposit  box." 

(Objected  to  by  the  plaintiff  on  the  ground  that  it 
is  irrelevant,  incompetent  and  immaterial  and  that 
it  is  not  proper  cross-examination.  Objection  over- 
ruled.) 

**I  went  there  a  great  many  times  for  the  purpose 
of  checking  up  the  assets  in  that  box.  This  box  was 
in  the  First  National  Bank  at  Bush  and  Sansome 
Streets.  During  each  year  at  least,  that  I  was  in 
Mr.  Harvey's  employ,  I  went  to  this  box  and  checked 
up  the  securities.  At  the  time  of  the  San  Francisco 
Fire  I  went  up  to  the  office  in  the  Columbian  Build- 
ing, opened  the  safe  and  gathered  up  all  our  securi- 
ties and  papers  that  I  thought  were  valuable.  I 
took  them  down  to  an  automobile  which  I  had  at  that 
time,  and  out  to  Mr.  Harvey's  house.  One  block  of 
papers  I  carried  aroimd  for  some  time  in  a  wallet,  on 
my  person,  as  I  did  not  know  whether  Mr.  Harvey's 
house  would  burn  or  not.  This  was  the  wallet 
within  which  Mr.  Harvey  had  his  securities,  insur- 
ance policies  and  other  valuable  papers." 

(Objected  to  by  plaintiff  irrelevant,  incompetent 
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and  immaterial.     Objection  overruled.) 

**I  never  saw  any  stock  of  the  Shore  Line  Invest- 
ment Company  in  Mr.  Harvey's  custody,  either  in 
his  office  safe,  or  in  his  [106]  safe  deposit  box,  or 
at  the  time  that  I  took  his  securities  to  his  house. 
At  no  time  between  the  year  1905,  and  the  time  that 
I  left  Mr.  Harvey's  employ  in  1908,  did  I  see  any 
certificates  of  stock  of  the  Shore  Line  Investment 
Co.  in  the  custody  or  control  of  Mr.  Harvey." 

There  was  then  shown  to  the  witness  the  cash-book 
of  J.  Downey  Harvey  and  his  attention  was  called  to 
an  item  under  date  September  23, 1905,  '*  Shore  Line 
Investment  Co.,"  after  which  there  appeared  in  pen- 
cil the  words,  ^^ property  of  S.  G.  Harvey."  The 
witness  testified  that  the  words  **  property  of  S.  G. 
Harvey"  were  in  Mr.  Harvey's  handwriting,  and 
then  further  testified: 

*^Mr.  Harvey  did  not  frequently  go  over  his  books. 
This  entry  is  an  item  which  I  would  go  over  in  mak- 
ing up  my  monthly  statements  of  trial  balances.  I 
have  no  idea  when  the  particular  entry  was  made. 
I  do  not  know  whether  it  was  made  before  I  left  Mr. 
Harvey's  employ  or  not.  I  never  saw  it.  I  never 
looked  back  over  that  account  because  when  the  cash 
is  written  up  that  is  the  end  of  it ;  the  trial  balances 
are  made  from  the  ledger  not  from  the  cash-book." 

Redirect  Examination. 
**I  testified  that  at  some  indefinite  period  of  time 
I  had  examined  the  papers  in  Mr.  J.  Downey  Har- 
vey's safe  and  also  the  papers  in  his  safe  deposit  box, 
and  shortly  after  the  fire   I  carried  around  for  a 
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week  in  a  red  wallet  the  valuable  papers  of  Mr. 
Harvey.  I  did  not  make  these  entries  because  of  the 
examination  of  the  various  papers  of  Mr.  Harvey, 
which  I  made  at  that  time.  It  was  not  because  of 
those  facts  that  in  my  letter  of  September  22,  1907, 
I  included  the  stock  of  the  Shore  Line  Investment 
Company  as  one  of  Mr.  Harvey's  assets."     [107] 

[Testimony  of  James  W.  Crosby,  for  Plaintiif.] 

JAMES  W.  CEOSBY,  a  witness  called  on  behalf 
of  plaintiff,  after  being  duly  sworn,  testified  as  fol- 
lows: 

Direct  Examination. 

^*I  was  the  bookkeeper  for  J.  Downey  Harvey 
from  the  spring  of  1908,  until  practically  the  present 
time.  I  made  an  entry  in  the  journal  under  the 
head  of  ^Family  Gifts  and  Allowances,'  as  follows: 
'To  Shore  Line  Investment  Company,  $23610.00 
transfer  to  Mrs.  S.  G.  H.  of  S.  L.  I.  Stock.  J.  D.  H. 
states  this  stock  was  originally  purchased  for  Mrs. 
H." 

Mr.  WHEELER.— '^ I  take  it  that  this  line  is  being 
excepted  to.  Mr.  Harvey's  declarations  subsequent 
to  the  time  of  the  alleged  gift  are  not  evidence 
against  his  wife." 

Mr.  SCHLESINGER.— ''That  is  all  right.'' 

The  COURT.— "I  imderstand  that  if  there  are 
any  new  grounds  you  may  suggest  them  as  you  go 
along." 

The  witness  then  continued:  "The  entry  is  made 
under  date  of  March  31,  1910.  I  could  not  say  that 
it  was  made  on  that  day,  but  I  should  say  within  a 
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year  of  that  date,  either  preceding  or  subsequent  to 
it.  I  made  this  entire  entry  at  my  own  volition  and 
not  at  the  request  of  any  person,  but  in  accordance 
with  the  facts  of  which  I  was  cognizant.  It  was 
about  the  time  that  Mr.  Harvey's  bankruptcy  pro- 
ceedings were  pending,  and  he  asked  me  to  make  up 
a  statement  for  him  during  the  time  I  kept  his 
books ;  that  is  about  the  only  time  he  ever  asked  me 
to  make  up  a  statement,  and  I  wanted  his  books  to 
show  the  exact  condition  of  his  affairs.  I  do  not 
know  that  I  have  ever  discussed  this  particular  entry 
with  Mr.  Harvey.  Some  time  prior  to  that  date  he 
asked  me  to  make  a  note  in  the  ledger  at  the  head  of 
that  account,  that  this  stock  belonged  to  Mrs.  Har- 
vey. I  do  not  recall  the  exact  date,  but  I  think  it 
was  several  years  prior  to  the  time  I  made  this  entry. 
[108]  I  made  this  entry  in  1910  and  entered  his  em- 
ployment some  time  during  the  year  1908.  He  did 
not  ask  me  to  make  that  entry.  I  made  that  entry 
while  in  his  employ, — ^well,  I  was  not  exactly  in  his 
employ.  That  is,  I  never  received  any  salary  from 
him  for  keeping  his  books.  I  was  at  that  time  audi- 
tor and  assistant  secretary  of  the  Ocean  Shore  Rail- 
way Company.  I  was  also  assistant  secretary  of  the 
Shore  Line  Investment  Company.  Mr.  Harvey  was 
president  of  both  these  corporations  and  I  was  paid 
a  salary  by  both  these  companies.  I  did  not  receive 
any  instructions  whatsoever  with  respect  to  this  par- 
ticular entry  before  making  it.  The  entry  was 
made  to  wipe  the  amount  off  his  books  in  accordance 
with  a  statement  or  request  made  some  time  before 
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that  I  make  a  notation  at  the  head  of  the  account  in 
the  ledger  covering  the  stock  of  the  Shore  Line  In- 
vestment Company,  that  the  stock  did  not  belong  to 
him.  On  one  occasion,  prior  to  the  time  I  made  that 
entry,  I  went  over  with  Mr.  Harvey,  his  assets  and 
liabilities.  I  testified  before  the  Referee  in  Bank- 
ruptcy, in  the  bankruptcy  proceedings  of  Mr.  Har- 
vey, to  the  effect  that  I  had  gone  over  with  Mr. 
Harvey  the  book  accounts  of  all  his  assets.  The  only 
account  that  Mr.  Harvey  was  interested  in  to  any 
extent  was  his  cash  account,  which  was  balanced 
from  month  to  month.  The  other  books  I  had  at  my 
home  and  possibly  a  year  would  elapse  before  I 
would  make  any  entry  in  them.  He  would  give  me 
memoranda  from  time  to  time  from  which  I  would 
make  entries,  and  any  entries  that  were  necessary  I 
made  in  accordance  to  such  memoranda.  He  in- 
structed me,  prior  to  March,  1910,  to  make  an  entry 
of  this  gift  to  Mrs.  Harvey.  I  cannot  say  positively 
when,  but  at  some  time  during  1908  or  1909  he  gave 
me  instructions  to  note  at  the  head  of  the  Shore  Line 
Investment  Company  account,  in  the  ledger,  that  the 
stock  belonged  to  Mrs.  Harvey.  I  cannot  point  out 
in  Mr.  Harvey's  journal  any  entry  of  this  transac- 
tion    [109]     which  I  made  prior  to  the  year  1909. 

^^I  kept  Mr.  Harvey's  trial  balance-book.  The 
first  one  which  I  entered  was  October  31,  1909  and 
the  date  of  the  last  was  August  31,  1911.  I  entered 
in  this  trial-balance  book,  referring  to  ledger  folio 
44,  Shore  Line  Investment  Company's  stock  under 
date  of  October  31st,  1909,  on  the  debit  side  $26,110, 
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and  under  date  of  March  31st,  1910,  in  the  debit 
column  of  the  same  ledger  folio  and  heading  I  en- 
tered $2,500.  The  trial  balance  of  October  31st, 
1909',  was  the  first  that  I  took;  the  sum  of  $26,110 
was  the  balance  shown  in  the  ledger  prior  to  the  time 
that  I  made  the  entry  transferring  Mrs.  Harvey's 
stock  to  the  Family  Gifts  and  Allowance  account; 
the  balance  for  $2,500  was  the  amount  appearing  in 
the  ledger  representing  stock  which  Mr.  Harvey 
himself  owned.  The  only  balance  sheet  which  I 
really  discussed  with  Mr.  Harvey  was  at  the  time  I 
made  up  his  books  in  1911,  when  bankruptcy  pro- 
ceedings were  pending.  I  did  not  go  over  Mr.  Har- 
vey's accounts  with  him,  to  any  extent,  prior  to  1910. 
The  trial-balance  book  I  think  I  had  at  my  home. 
Whatever  work  I  did  in  it  was  in  the  evening  or  on 
Sundays.  I  had  his  ledger,  journal,  cash-book  and 
trial-balance  book  at  my  home  for  several  years.  I 
did  not  go  over  these  books  with  him  until  a  com- 
paratively short  time  ago.  Any  entries  which  I 
made  in  these  books,  except  ordinary  bookkeeping 
entries,  were  taken  by  memoranda  given  to  me  by 
Mr.  Harvey,  or  from  information  which  he  gave  to 
me  verbally  from  which  I  made  memoranda.  I  do 
not  know  that  I  had  talked  to  Mr.  Harvey  on  the 
subject  of  this  stock  before  I  made  the  entry  appear- 
ing in  the  trial-balance  book,  ledger  folio  44,  debit, 
Shore  Line  Investment  Company,  $26,110;  I  pre- 
sume it  was  prior  to  that  time  that  he  directed  me  to 
make  the  notation  at  the  head  of  the  account  in  the 
ledger.    Mr.    Harvey   never   gave  me  any  written 
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memoranda  to  make  the  transfer  of  tMs  stock  to 
,Mrs.  Harvey.  He  instructed  me  [110]  verbally 
to  make  a  notation  at  the  head  of  the  account.  All 
my  information  upon  the  subject  was  obtained  from 
Mr.  Harvey.  Under  the  caption,  *  Family  Gifts  and 
Allowances,'  under  date  of  March  31st,  1910,  I  made 
the  entry  'S.  L.  I.  Co.  Stock  $23,610.'  The  abbre- 
viation refers  to  the  Shore  Line  Investment  Com- 
pany. Mr.  Harvey  did  not  hand  me  any  memoran- 
dum before  I  made  this  entry.  I  had  no  independ- 
ent information  with  respect  to  the  matter  but  ob- 
tained all  my  information  from  Mr.  Harvey.  It  is 
not  correct  that  I  dated  these  entries  on  March  31st, 
1910,  because  I  got  the  information  on  that  day." 

Counsel  for  the  plaintiff  then  offered  in  evidence 
page  162  of  the  ledger  of  J.  Downey  Harvey.  This 
was  objected  to  by  counsel  for  the  defendant  S.  G. 
Harvey  upon  the  ground  that  it  was  res  inter  alios 
acta,  or  hearsay,  immaterial,  irrelevant  and  incom- 
petent, which  objection  was  overruled. 

The  witness  then  further  testified:  ^^ Referring  to 
my  testimony  before  the  Referee  in  Bankruptcy  re- 
garding these  entries,  I  said  that  they  were  made  at 
approximately  the  date  they  bear  date.  In  Mr. 
Harvey's  journal  on  page  58,  under  date  of  March 
31st,  1910,  I  made  the  entry,  *  Family  Gifts  and 
Allowances.  To  Shore  Line  Inv.  Co.  Transfer  to 
Mrs.  S.  G.  H.  of  S.  L.  I.  Stock.  J.  D.  H.  states  this 
stock  was  originally  purchased  for  Mrs.  H.'  As  I 
testified  before  here,  I  think  it  was  within  a  year. 

*'In  my  examination  before  the  Referee  in  Bank- 
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ruptcy  I  was  asked  the  question  *I  call  your  atten- 
tion to  the  entry  on  page  58  of  the  Journal,  March 
31st,  1910,  Family  Gifts  and  Allowances,  to  Shore 
Line  Inv.  Co.  transferred  to  Mrs.  S.  G.  H.,  S.  L.  I. 
Co.  Stock.    J.  D.  H.  states  that  this  stock  was  orig- 
inally purchased  for  Mrs.  H.'     That  entry  was  made 
approximately  on  the  day  it  bears  date,  was  it  not, 
March  31st,  1910?     And  I  gave  the  answer  ^I  should 
say  that  it  was.'    My  recollection  on  the  subject  is 
not  a  bit  better  to-day  than  it  was  when  I  testified 
[111]     before   the   Eeferee.    I  made  the  entry  on 
page  44  of  Mr.  Harvey's  ledger,  reading  *  March 
31st,  1910,  F.  G.  &  A.  (meaning  Family  Gifts  and 
Allowances)   546  shares  $23',610.'    That  entry  was 
made  within  a  comparatively  short  time  after  that 
date.     By  comparatively  short  time  I  mean  within 
a  year,   although   it  might  have  been   within  the 
month,  I  don't  recall  exactly.    In  testifying  before 
the  Referee  in  regard  to  this  entry  in  the  ledger  I 
was  asked  the  following  questions  and  gave  the  fol- 
lowing answers:  *Q.  Was  that  entry  made  when  it 
bears  date  ?    A.  About.     Q.  About  the  date  it  bears 
date,  and  it  bears  the  same  date   that  the   journal 
entry    bears,     does    it    not?    A.  Yes,     I    stated. 
Q.  Then  it  was  made  on  the  day  it    bears    date  ? 
A.  Yes,  unquestionably.'    Did    you    give  that  an- 
swer 'Yes,  unquestionably'?    I  am  not  sure  that  I 
used  the  word  'unquestionably'  I  might  have  said 
approximately,  but  I  did  give  the  answer  yes.     My 
recollection  at  that  time  was  as  good  as  it  is  now." 
Mr.  WHEELER. — ^**I  think  we  are  wasting  a 
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good  deal  of  time  over  this.  There  is  no  contention 
upon  our  part  that  there  were  any  entries  prior  to 
the  date  upon  which  they  appear  in  the  book;  what 
difference  does  it  make?  We  will  admit  that  they 
were  made  upon  the  dates  they  bear,  if  counsel  de- 
sires; it  will  save  a  lot  of  time  in  running  it  down; 
as  to  whether  it  was,  is  certainly  immaterial  to  us." 
The  witness  then  further  testified:  **A11  of  these 
entries  as  to  which  I  have  been  testifying,  although 
they  may  not  have  been  made  on  March  31st,  1910, 
were  made  at  approximately  the  same  date.  My 
work  on  the  books  sometimes  ran  more  than  six 
months  behind.  I  think  there  was  one  occasion  on 
which  I  had  about  18  months  work  to  do.  I  had 
[112]  ten  years  experience  in  Bookkeeping  before 
entering  the  employment  of  the  Ocean  Shore  Rail- 
way Company." 

Counsel  for  plaintiff  thereupon  offered  in  evidence 
the  following  items  from  the  trial-balance  book  of 
J.  Downey  Harvey: 

February  1906   $18,150.00 

November  1906 18,150.00 

December  1906 18,150.00 

February    1,  1907 18,150.00 

February  29,  1908 28,610.00 

all  bearing  opposite  the  words,  ^*  Shore  Line  Invest- 
ment Company." 

Counsel  for  the  defendant  S.  G.  Harvey  thereupon 
renewed  his  objection  to  the  introduction  of  this 
evidence,  which  objection  was  overruled  by  the 
Court. 
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Cross-examination. 
**I  made  all  of  the  several  entries  referred  to  at 
approximately  the  same  time;  within  a  few  days. 
The  entries  made  under  date  of  March  31st,  I  think 
were  made  within  a  few  days  of  that  time.  I  was 
not  familiar  with  the  fact  that  this  stock  was  trans-- 
ferred  to  Mrs.  Harvey  in  1909,  and  knew  nothing- 
about  that.  At  any  rate,  they  were  made  subsequent 
to  November  26,  1909.  I  knew  nothing  about  the 
transfer  of  the  stock  upon  the  books  of  the  corpora- 
tion. 

*'In  the  spring  of  1908,  Mr.  Harvey  asked  me  if  I 
would  look  after  his  books;  that  Mr.  Wasserman  was 
too  busy  to  do  so  and  after  that  I  kept  them.  I  had 
them  at  my  home  in  order  to  make  the  entries  neces- 
sary in  the  evening  and  on  Sundays.  I  was  very 
busy  during  the  day,  and  did  not  feel  much  like 
working  in  the  evening.  Consequently,  I  left  them 
go  for  long  periods  without  making  any  entries  at 
all.  Mr.  Harvey  was  interested  only  in  his  bank 
balances,  and  his  check-book  was  at  the  office,  and  I 
checked  his  bank  balance  monthly.  That  was  prac- 
tically the  extent  of  the  work  I  did  for  him  beside 
the  comparatively  few  entries  I  made  in  his  general 
books."     [113] 

Mr.  SCHLESINGER.— ^^I  submit  the  books  are 
the  best  evidence.  I  have  no  objection  to  the  books 
going  in  evidence.  I  was  going  to  suggest  to  Mr, 
"Wheeler  that  it  seems  to  me  that  the  best  proof  as 
to  how  those  books  were  kept  and  as  to  whether 
they  were  kept  as  bookkeeping  is  usually  performed. 
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would  appear  from  the  books  themselves;  and  I 

have  no  objection, — ^not  that  I  insist  upon  it, — that 

these  books  may  be  taken   and  examined  by  his 

Honor." 

Mr.  WHEELER.— ^*I  have  not  the  slightest  ob- 
jection to  that;  I  am  perfectly  willing  that  his  Honor 
should  examine  them  if  he  desires." 

The  witness,  on  cross-examination,  then  further 
testified : 

**His  transactions  were  comparatively  few. 
There  was  an  entry  in  the  cash-book  for  every  trans- 
action performed  by  cash,  the  passing  of  cash  or  a 
check.  There  were  very  few  entries  aside  from  the 
cash-book.  Mr.  Harvey  kept  a  check-book  with  a 
stub  on  which  the  transactions  were  entered.  I 
used  the  stubs  in  entering  up  the  cash.  During  the 
time  the  books  were  at  my  home,  they  were  not  ex- 
amined by,  or  exhibited  to,  anyone  except  myself. 
I  never  showed  them  to  any  creditor  of  Mr.  Har- 
vey's, and  was  never  asked  to  show  them. 

^^The  occasion  on  which  Mr.  Harvey  spoke  to  me 
about  making  an  entry  on  the  books  that  this  stock 
belonged  to  Mrs.  Harvey,  was  not  the  first  time  I 
ieard  from  him  that  she  owned  the  stock.  I  was  in 
the  employ  of  the  Shore  Line  Investment  Co.  at  the 
time  that  the  assessment  was  paid  in  1907.  I  had  a 
conversation  with  Mr.  Harvey  at  this  time." 

To  the  testimony  of  this  conversation,  counsel  for 
plaintiff  objected  as  irrelevant,  immaterial  and  in- 
competent and  not  proper  cross-examination,  and  a 
self-serving  declaration.    The  objection  was  over- 
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ruled  by  the  Court,  and  the  witness     [114]     con- 
tinued: 

^^I  do  not  remember  the  exact  conversation,  but 
he  brought  me  a  check  in  payment  of  the  assess- 
ment. He  told  me  at  that  time  that  it  was  to  pay 
the  assessment  on  Mrs.  Harvey's  stock,  that  Mrs. 
Harvey  was  away  at  the  time  and  consequently  he 
could  not  get  the  certificates,  but  he  would  bring 
them  to  me  later  to  have  the  notation  ^assessment 
paid'  stamped  or  written  on  the  back  of  the  certifi- 
cates. This  was  done  at  a  later  day.  I  do  not  recall 
how  long  afterwards.  I  do  not  recall  Mr.  Harvey's 
wording,  but  I  understood  that  the  stock  belonged 
to  Mrs.  Harvey.  I  do  not  know  whether  he  said  the 
stock  belonged  to  Mrs.  Harvey  in  so  many  words  or 
not.  He  told  me  the  stock  was  Mrs.  Harvey's  at  that 
time.  Not  I,  but  Mr.  Wasserman  was  his  book- 
keeper at  this  time.  I  was  the  auditor  and  I  think 
the  assistant  secretary  of  the  Shore  Line  Investment 
Company  at  that  time.  At  any  rate  I  kept  the 
books." 

Mr.  WHEELER.— Q.  '^What,  if  anything,  did 
you  have  to  do  with  the  stamping  of  the  payment  of 
assessments  upon  the  stock*?" 

A.  **I  did  not  have  anything  to  do  with  that,  I 
think — it  was  customary  for  me  to  have  Mr.  Harvey 
sign  the  receipt  of  the  payment  of  the  assessments  as 
president  of  the  company — I  received  the  money. 

Q.  *^ You  received  the  money  for  the  company?' 

A.  '^For  the  company." 

Q.  **And  did  you  make  entry  in  the  assessment- 
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book  of  the  payment  of  assessments?" 

A.  ^*I  think  I  did— yes,  I  know  I  did.     I  did." 

Redirect  Examination. 
**My  recollection  is  that  the  check  given  in  pay- 
ment of  the  assessment  was  Mr.  Harvey's  check.    I 
presume  that  I  gave  him  a  receipt  for  it."     [115] 

[Testimony  of  Robert  Finn,  for  Plaintiff.] 

ROBERT  FINN,  a  witness  called  on  behalf  of 
plaintiff,  after  being  duly  sworn  testified  as  follows: 

Direct  Examination. 

''I  am  the  Superintendent  of  the  Safe  Deposit 
Vaults  of  the  First  National  Bank,  and  have  charge 
of  the  boxes.  I  have  with  me  some  records  showing 
admissions  to  the  safe  deposit  boxes  of  Mrs.  J. 
Downey  Harvey  from  June  1st,  1905,  to  December 
31st,  1905." 

Mr.  WHEELER.— ''I  would  like  to  know  the  pur- 
pose of  counsel  in  offering  this  evidenee.  Counsel  is 
undoubtedly  entitled  to  this  evidence  in  the  course  of 
the  trial,  but  it  is  not  coming  in  its  regular  order. 
If  a  question  arises  as  to  the  veracity  of  Mrs.  Harvey 
the  claiDiant  of  this  stock,  that  is  evidence ;  anything 
which  will  throw  light  upon  that  subject  'your  Honor 
is  entitled  to,  and  there  will  be  no  opposition  on  our 
part  to  the  fullest  investigation,  but  the  proper  order 
of  proof  is  that  this  testimony  should  come  in  the 
form  of  rebuttal  of  the  truth  of  Mrs.  Harvey's  testi- 
mony." 

The  COURT. — ^*The  testimony  does  not  seem  to 
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be  in  its  order,  but  that  is  something  that  I  am  not 

insisting  upon.'' 

The  witness  was  then  requested  to  read  all  entries 
showing  these  visits. 

On  cross-examination  by  counsel  for  defendant  S. 
G.  Harvey,  relative  to  the  record®,  the  witness  testi- 
fied: 

**When  a  customer  visits  his  box,  either  in  person 
or  by  an  order,  it  is  the  rule  to  make  an  entry  on  our 
books.  There  are  five  employees  in  the  safe  deposit 
department.  One  man  does  the  unlocking  of  the 
boxes,  and  has  the  master  key.  Some  customers 
write  their  name  upon  a  ticket,  some  don't.  When 
the  name  is  written,  the  ticket  is  kept.  When  the 
customer  does  not  write  the  name  an  entry  is  made. 
It  is  our  effort  to  [116]  make  a  record,  as  near  as 
possible,  of  everybody  who  goes  in.  I  do  not  know 
of  any  omissions  in  the  record  since  we  went  into  the 
new  place.  We  have  a  better  system  there  than  in 
the  other.  The  other  system  was  not  so  correct.  In 
1906  we  were  at  the  old  place." 

Mr.  WHEELER.— Q.  ^'At  the  old  place;  so  that 
whatever  records  made  relate  to  the  year  1905  or 
1906,  the  records  made  at  the  old  place  where  your 
system  was  not  so  correct — that  is  true,  isn't  it?" 

A.  ^^We  tried  to  get  them  all." 

Q.  ^'But  you  have  known  of  many  omissions  there, 
have  you  not?" 

A.  **I  don't  know;  we  tried  to  get  them  as  near  as 
possible." 

Q.  **But  you  have  known  of  omissions,  have  you 
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not?"        A.  *^Yes,  probably,  there  was." 

The  witness  then  further  testified:  **When  a  cus- 
tomer changes  from  one  box  to  another,  we  now  note 
the  change  upon  our  books  and  require  a  new  signa- 
ture." 

Counsel  for  plaintiff  thereupon  offered  in  evidence 
the  books  Nos.  51,  52  and  53  of  admissions  to  th-e 
First  National  Bank's  safe  deposit  vaults. 

To  this  evidence  counsel  for  defendant  S.  G.  Har- 
vey objected  upon  the  ground  that  it  was  immaterial, 
irrelevant  and  incompetent,  and  res  inter  alios  acta 
hearsay^  and  upon  the  further  ground  that  it  ap- 
peared from  the  testimony  of  the  witness  that  the 
books  were  inaccurately  kept,  and  that  the  evidence 
was  inadmissible  as  a  matter  of  substantive  evidence, 
and  inadmissible  to  impeach  the  testimony  of  the 
witness.  No  objection  to  the  evidence  was  offered  on 
the  ground  that  the  original  books  were  not  pro- 
duced. The  objection  was  overruled  by  the  Court. 
[117] 

Mr.  SCHLESINGER.— ^^I  expect  to  show  from 
these  books,  and  the  books  do  absolutely  show  that 
Mrs.  Harvey  did  not  visit  the  safe  deposit  vaults  or 
gain  admission  to  that  box  at  any  time  during  the 
month  of  June,  1905 ;  I  expect  to  show  that  she  did 
not  gain  admission  to  that  box  at  any  time  during 
the  month  of  August;  I  expect  to  show — " 

The  COURT.— ^^ Of  the  same  year?" 

Mr.  SCHLESINGER.— ^^Of  the  same  year,  your 
Honor.  That  she  did  not  gain  admission  to  that  box 
at  any  time  during  the  month  of  September.    I  will 
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furthermore  show  from  those  books,  the  same  year, 
between  June  1,  1905,  and  December  31,  1905,  that 
Mrs.  Harvey  did  not  inspect,  examine  or  visit  her 
box  at  all.  I  will  show  that  there  were  three  admis- 
sions to  that  box  during  that  time,  and  only  three 
admissions,  one  admission  on  Saturday,  July  15, 
1905,  when  Lizzie  Anderson,  Mrs.  Harvey's  maid  in- 
spected the  box  at  4:52  P.  M.  and  left  at  4':56,  on  an 
order  of  Mrs.  Harvey;  that  the  next  visit  was  on 
July  17,  1905,  when  Lizzie  Anderson,  Mrs.  Harvey's 
maid,  again  visited  the  box  at  5:02  P.  M.  on  Mrs. 
Harvey's  order;  and  the  next  visit  during  those  six 
months  was  on  November  8,  1905,  when  Lizzie  An- 
derson visited  the  box  at  4 :15  P.  M.  and  left  at  4 :34 
P.  M.  on  an  order." 

The  witness  then  stated  that  the  books  offered  in 
evidence  contained  the  record  of  admission  to  the 
safe  deposit  box  at  the  First  National  Bank  Vaults 
between  June  1st,  1905,  and  December  31st,  1905. 

Mr.  WHEELER.— ''We  make  no  claim,  that  the 
stock  was  left  in  the  safe  deposit  box." 

The  WITNESS. — ''Mrs.  Harvey  changed  her  safe 
deposit  box  on  July  31st,  1911 ;  she  changed  it  before 
that  on  May  25th,  1905." 

Counsel  for  plaintiff  then  offered  in  evidence  testi- 
mony of  Mrs.  S.  G.  Harvey  given  before  the  Referee 
in  Bankruptcy.  To  [118]  the  admission  of  this 
evidence  counsel  for  the  defendant  S.  G.  Harvey  ob- 
jected as  immaterial,  irrelevant  and  incompetent,  and 
not  responsive  to  any  issue  in  the  case,  and  upon  the 
further  ground  that  it  was  in-  the  nature  of  rebuttal 
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testimony,  if  anything,  and  upon  the  further  ground 
that  Mrs.  Harvey  was  not  upon  the  witness-stand  to 
be  confronted  with  the  testimony.  The  ob j  ection  was 
overruled  by  the  Court. 

The  testimony  of  Mrs.  Harvey  before  the  Referee 
in  Bankruptcy  was  then  read  into  the  record,  and  was 
substantially  as  follows : 

[Testimony  of  Mrs.  S.  G.  Harvey  Before  Referee  in 

Bankruptcy.} 
*^In  1905  Mr.  Harvey  told  me  he  was  going  to  give 
me  some  stock  in  the  Shore  Line  Investment  Com- 
pany and  he  gave  me  in  June  of  that  year  300  shares. 
H-e  told  me  as  he  acquired  more  he  would  give  it  to 
me.  The  reason  that  he  kept  the  shares  ini  his  own 
name  was  because  he  was  a  big  holder  in  the  Ocean 
Shore  Railway  Company  and  that  would  show  his  in- 
terest in  the  Shore  Line  Investment  Company,  if  he 
kept  them  in  his  name.  In  August  he  gave  me  66 
shares.  In  September  he  gave  me  160  shares  and  20 
shares,  and  I  put  them  in  my  box.  In  1906  Mr.  Har- 
vey asked  me  for  the  certificate  for  66  shares  in  order 
to  make  Mr.  Folger  a  director  of  the  Company.  In 
1907,  Mr.  Harvey  wrote  me,  I  was  then  in  New  York, 
there  was  an  assessment  on  the  Shore  Line  Invest- 
ment Company  of  $10  which  he  paid  and  when  I  re- 
turned in  July  I  gave  him  the  certificates  and  he  had 
the  assessments  endorsed  on  them.  In  December, 
Mr.  Folger  went  out  of  the  directorship  of  the  Shore 
Line  Investment  Co.  and  I  got  the  certificate  en- 
dorsed by  Mr.  Folger,  and  gave  it  to  Mr.  Harvey. 
He  gave  me  another  one  endorsed  by  him'self  and  I 
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put  it  in  my  box.  Mr.  Harvey  gave  me  the  stock  in 
the  respective  months  that  I  have  named  in  1905 ;  I 
mean  by  that  he  gave  me  the  certificates.  The  certifi- 
cates in  form  were  like  common  certificates,  and  they 
were  endorsed  by  Mr.  Harvey.  [119]  I  put  the 
certificates  in  the  safe  deposit  of  the  First  National 
Bank,  where  I  always  have  a  box.  I  remember  the 
dates  on  which  these  certificates  were  given  me,  be- 
cause I  put  them  down  on  a  memorandum." 

Mr.  SCHLESINGEE.— ^^Mr.  Wheeler,  will  you 
admit  that  this  was  a  memorandum  handed  to  Mr. 
Williams  by  Mrs.  Harvey?" 

Mr.  WHEELER.— '^ I  will  admit  that  Mrs.  Har- 
vey copied  off  these  numbers  and  that  it  was  handed 
in  the  course  of  your  proceedings  in  bankruptcy ;  that 
is  true ;  but  this  is  not  the  memorandum  which  Mrs. 
Harvey  referred  to  in  her  testimony  at  all." 

The  further  testimony  of  Mrs.  Harvey,  before  the 
Referee  in  Bankruptcy  was  then  read  into  the  record, 
and  was  substantially  as  follows : 

*^In  December,  1906,  Mr.  Harvey  stated  he  wanted 
the  stock  certificate  for  66  shares  to  make  Mr.  Fol- 
ger  a  director.  I  went  to  my  box  and  got  the  cer- 
tificate and  gave  it  to  Mr.  Harvey.  I  received  it 
back  again  endorsed  by  Mr.  Folger's  name  and  put  it 
in  my  box." 

^^The  first  of  these  certificates  was  given  to  me  in 
June,  1905.  The  only  discussion  I  had  with  Mr. 
Harvey  was  that  as  he  acquired  the  stock  he  would 
give  it  to  me.  He  actually  delivered  me  a  certificate 
of  stock  at  that  time  and  he  said  I  was  to  take  it  and 
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put  it  in  my  box  and  I  took  it  at  that  time  and  put  it 

in  my  box.     I  am  sure  that  the  date  was  June,  1905. 

**I  understand,  at  the  time  I  gave  Mr.  Harvey  the 
certificate  to  make  Mr.  Folger  a  director,  that  I  was 
placing  it  out  of  my  power  for  a  day  or  so.  Mr.  Fol- 
ger remained  a  director  until  1907,  but  I  received  the 
certificate  back  immediately  and  put  it  in  my  box.  It 
was  endorsed  by  Mr.  Folger 's  name.  The  stock  stood 
in  Mr.  Folger 's  name  while  he  was  acting  as  a  direc- 
tor, but  I  had  the  endorsed  certificate  in  my  safe  de- 
posit box.     [120] 

**I  knew  that  Mr.  Harvey  was  president  of  the 
Shore  Line  Investment  Company  at  all  the  times  I 
have  mentioned,  and  was  taking  a  very  active  inter- 
est in  the  Company's  affairs.  Mr.  Harvey  had  no 
interest  in  the  Shore  Line  Investment  Company  out- 
side of  what  I  have  stated. 

*'As  a  matter  of  fact,  I  delivered  all  those  shares 
of  stock  according  to  Mr.  Harvey 's  directions.  There 
was  not  much  direetion  given  me,  but  I  was  at  all 
times  willing  to  act  in-  accordance  with  his  sugges- 
tion. I  never  repaid  Mr.  Harvey  the  amount  he  ad- 
vanced for  assessments,  because  he  never  asked  me. 
He  said  it  was  a  gift  along  with  the  others.  I  never 
had  any  discussion  with  Mr.  Fay  in  regard  to  the 
Shore  Line  Investment  Company.  Never  spoke  to 
him  about  it  in  my  life.  Mr.  Harvey  told  me  Mr. 
Fay  was  to  manage  at  Granada.  He  never  told  me 
anything  else  about  him.  Mr.  Harvey  never  asked 
me  for  possession  of  my  stock  so  that  he  oould  de- 
liver it  to  Mr.  Fay.    He  never  asked  for  the  posses- 
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siom  of  the  stock  at  any  time  except  for  Mr.  Folger, 
and  except  that  in  1900  he  asked  me  for  the  stock 
again  because  there  was  a  second  assessment. 

*^Mr.  Harvey  told  me  that  since  I  was  the  owner  of 
the  stock  the  bank  absolutely  demanded  that  I  should 
sign  the  note.  He  said  that  since  I  was  the  owner 
and  holder  of  the  sto-ck  he  deemed  it  advisable  to  have 
it  put  in  my  name,  and  therefore  he  had  it  put  in  my 
name.  Up  to  that  time  he  had  always  appeared  on 
the  books  of  the  corporation  as  a  stockholder.  I  al- 
ways knew  that  the  stock  stood  in  Mr.  Harvey's  name 
on  the  books  of  the  corporation  and  was  familiar 
with  the  fact  that  he  was  acting  as  president  of  the 
company  and  was  managing  its  affairs.  I  was  cogni- 
zant of  the  fact  that  there  had  been  an  assessment  on 
the  stock,  but  never  made  any  offer  to  return  that 
mioney  to  him."     [121] 

TESTIMONY  JANUAEY  5,  1912. 

**I  had  a  safe  deposit  box  in  1905,  during  the  entire 
year,  in  the  First  National  Bank.  That  was  the  only 
safe  deposit  box  that  I  had  anywhere.  I  had  the 
same  box  during  the  years,  1906, 1907, 1908, 1909,  and 
1910,  and  only  had  that  single  safe  deposit  box  dur- 
ing any  of  that  time.  The  box  was  in  my  own  name. 
At  one  time  Miss  Ella  Smith  had  access  to  it,  but  no 
one  else.  She  has  not  access  to  my  box  at  the  present 
time. 

^^I  kept  in  my  box  letters  and  things  of  that  sort. 
Sometimes  shares,  sometimes  not.  I  did  not  have 
any  shares  of  stock  of  the  Shore  Line  Investment 
Company  in  that  box  during  the  year  1905.    I  made 


B,  S,  Stowe.  137 

(Testimony  of  Mrs.  S.  G.  Harvey.) 
a  mistake  in  my  testimony  that  is  the  reason  I  want 
to  correct  it.  I  never  had  any  shares  of  stock  of  the 
Shore  Line  Investment  Company  in  my  box  at  any 
time.  I  kept  that  stock  in  my  own  safe.  I  had  other 
papers  during  the  years  from  1905  to  1910,  but  I 
don't  think  I  had  any  other  shares  of  stock  in  the 
safe  deposit  box.  I  had  more  my  letters  and  jewels 
there.  I  don't  think  I  had  anything  else  of  value. 
I  can't  answer. 

''During  the  years  1905  to  1910  I  lived  at  2555 
Webster  Street  in  San  Fran<cisco  and  that  was  my 
only  residence  in  the  State.    I  have  frequently  trav- 
eled.    I  don't  remember  whether  I  left  San  Fran- 
cisco for  a  long  period  of  time  during  the  year 
1905.     During  1906  I  spent  from  April  until  the  fol- 
lowing July  or  August  in  Europe,  in  France.     I  had 
the  Shore  Line  Investment  Company  shares  in  my 
possession  prior  to  my  departure  for  Europe.     I  did 
not  take  them  with  m^e.     They  were  in  my  safe  dur- 
ing my  absence.    My  safe  was  at  home.     I  have  not 
the  same  safe  to-day.    I  have  changed  safes  and  I 
cannot  tell  you  the  date  of  the  exchange,  but  I  always 
had  a  safe.    I  believe  I  changed  safes  in  1907  when 
my  daughter,  Mrs.  Cooper,  was  married.    I  gave  her 
my   safe   and   bought   another.    While    I   was   in 
Europe  these     [122]     shares  rested  in  my  first  safe. 
My  maid  had  access  to  the  safe  I  have  now.     They 
were  both  combination  safes.    My  husband  never 
had  aocesis  to  these  safes.     I  was  living  with  him  in 
the  same  house,  but  nothing  that  belonged  to  him 
rested  in  that  safe.    His  will  was  in  my  safe  deposit 
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box  at  the  First  National. 

*^I  went  to  Monterey  during  the  year  1907  and  took 
the  safe  with  me,  and  lived  there  nntil  the  end  of 
1907 ;  from  September,  1907,  on.  Altogether  I  lived 
there  nearly  three  years,  only  coming  to  San  Fran- 
cisco occasionally.  Mr.  Harvey  visited  me  at  Mon- 
terey occasionally.    He  never  had  access  to  my  safe. 

'^  All  my  different  papers  rested  in  my  safe  at  Del 
Monte,  whatever  papers  I  had.  I  took  some  of  my 
jewelry  with  me  to  Monterey  and  it  also  was  in  that 
safe.  All  my  valuable  papers,  evidences  of  owner- 
ship in  corporations,  shares  of  stock  and  other  valu- 
ables, including  my  jewelry  were  put  in  this  safe  and 
not  in  my  safe  deposit  box  in  the  First  National 
Bank,  except  that  there  was  a  little  antique  match 
box  belonging  to  my  uncle  and  some  antiques  in  my 
safe  deposit  box.  The  letters  in  my  safe  deposit  t>ox 
were  of  no  particular  value ;  just  personal  letters  that 
I  used  to  keep.  To  sum  the  matter  up  briefly,  the 
safe  deposit  box  which  I  kept  and  paid  for  during 
the  years  1905  to  1910,  inclusive,  contained  nothing 
of  value  aside  from  this  antique  match  box  and  some 
letters  of  little  value. 

*^0n  December  19th,  after  I  gave  my  testimony  un- 
der examination  of  Mr.  Williams,  I  wrote  him  the 
following  letter. 

^'  *San  Francisco,  December  19,  1911.   , 
E.  H.  Williams,  Esq., 

San  Francisco,  California. 
Dear  Sir : — 

If  you  wish  to  learn  from  the  safe  deposit  company 
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the  dates  on  which  I  visited  my  safe  deposit  box,  I 
have  no  objection  whatever,  and  am  perfectly  will- 
ing that  the  bank  officials  shall  give  you  the  infor- 
mation, and  you  may  tell  them  sio  for  me.  I  do  not 
myself  know  the  exact  dates  of  my  visits.  I  have,  of 
course,  been  there  a  number  of  times  since  1905 ;  but 
I  have  at  all  times  had  a  safe  of  my  own  wherever 
I  have  been  living,  whether  here  or  at  Monterey,  and 
I  kept  many  of  my  papers  in  [123]  these  safes, 
and,  as  I  think  it  over,  I  am  poisitive  I  kept  my  cer- 
tificates of  stock  there  instead  of  in  my  safe  deposit 
box.  I  also  forgot  for  the  moment  and  omitted  to 
tell  you  when  on  the  witness-stand,  of  the  sale  by  Mr. 
Harvey  to  me  of  200  shares  of  Philippine  Telephone 
&  Telegraph  stock  in  March,  1910.  This  stock  was 
worth  about  $20  per  share,  and  the  transfer  to  me 
was  a  part  of  the  same  transaction  whereby  I  pur- 
chased the  Visitacion  Valley  Lots,  the  Beach  Com- 
pany's  stock  and  other  property  enumfeerated  by  me 
in  my  testimony,  but  this  Philippine  stock  had 
slipped  my  mind  and  I  forgot  to  mention  it.  Should 
you,  or  Commissioner  Kreft,  wish  me  to  correct  my 
testimony  in  these  particulars,  I  will,  of  course,  do  so 
gladly. 

S.  G.  HAEVEY.' 
^^I  sent  that  letter  to  Mr.  Williams.  By  the  state- 
ment in  that  letter  that  I  have  *of  course  been  there 
a  number  of  times  since  1905.'  I  mean  that  I  was 
putting  in  and  taking  out  things  that  I  wanted.  The 
articles  in  there  were  of  little  value,  but  I  from  time 
to  time  put  them  in  and  took  them  out.     The  things 
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that  I  put  in  that  box  were  not  papers  or  documents 
of  value  or  shares  of  stock,  but  more  my  personal 
things,  my  jewels,  my  jewels  were  not  worth  mention- 
ing, but  I  put  them  in  and  took  them  out  as  I  felt 
like  it. 

**I  did  not  take  the  stock  of  the  Shore  Line  Invest- 
ment Company  with  me  to  Paris,  but  I  did  take  it 
to  Monterey,  because  I  knew  that  I  could  not  leave 
my  old  mother,  who  was  down  there  with  me,  and 
thought  it  was  safer  and  nicer  and  better  there.  I 
was  going  to  Monterey  for  my  home.  I  was  an  in- 
valid when  I  came  from  Europe  and  I  had  to  go  to 
Monterey  for  absolute  rest,  and  I  thought  it  was  much 
easier  to  take  all  of  my  things  with  me.  It  was  easier 
by  far  than  going  to  town  for  things  that  might  be 
needed.  During  my  visit  abroad  this  stock  rested 
in  m}^  safe  in  Webster  Street.  I  didn't  care  to  put  it 
in  my  safe  deposit  box.  It  was  my  wish  to  leave  it  in 
my  safe. 

*^Mr.  Harvey  personally  collected  the  dividends  on 
the  stock  of  the  Shore  Line  Investment  Company. 
I  had  a  bank  account  during  1905,  6  and  7,  during 
some  portion  of  these  years  and  in  1908  and  1909 
at  the  First  National  Bank.  Mr.  Harvey  made  de- 
posits in  the  bank  for  me  during  those  years,  but 
had  no  power  to  draw  on  that  account.  The  divi- 
dends from  the  Shore  Line  Investment  Company 
were  deposited  in  that  bank  account.  I  .[124]  re- 
ceived $21.00  a  share,  amounting  to  some  eleven  or 
twelve  thousand  dollars,  at  approximately  the  dates 
the  dividends  were  declared.    Mr.  Harvey  had  no 
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power  of  attorney  from  me  and  no  letter.  He  just 
collected  the  dividends  and  put  them  in  my  account. 
During  those  years  I  drew  checks  to  Mr.  Harvey's 
order  on  that  particular  account.  I  received  my  first 
certificate  of  stock  in  the  Shore  Line  Investment 
Company  in  June,  1905.  I  have  a  memorandum  of 
those  dates  which  I  now  hand  you.  This  memoran- 
dum shows  that  on  June  2*6,  1905,  I  received  300 
shares  of  stock  in  the  Shore  Line  Investment  Com- 
pany. I  received  these  shares  from  Mr.  Harvey. 
He  delivered  them  to  me  on  Webster  Street  and  I 
thereupon  put  them  in  my  safe.  I  never  took  that 
certificate  out  of  that  safe  until  I  exchanged  my  safe, 
except  that  Mr.  Harvey  had  the  certificate  in  1907. 
'*I  never  asked  to  have  these  certificates,  which  Mr. 
Harvey  gave  me,  transferred  in  my  name  until  No- 
vember, 1909.  Mr.  Harvey  applied  to  have  the  trans- 
fer made,  I  did  not. 

TESTIMONY  JANUAEY  11,  1912. 
**The  safe  which  I  took  to  Monterey  was  a  little  bit 
higher  than  my  lap.  I  should  say  about  two  and  a 
half  feet  in  width,  or  about  the  size  of  this  chair. 
Maybe  a  little  bit  higher  and  not  quite  so  large.  It 
was  a  regular  iron  safe.  I  alone  had  the  combina- 
tion to  the  safe  and  kept  it  in  my  room.  During 
my  absence  in  Europe,  during  1906,  my  house  was 
occupied  by  my  mother,  my  daughter  and  my  hus- 
band, but  none  of  them  had  the  combination  to  my 
safe.  The  stock  was  in  the  safe  during  that  time. 
Lizzie  Anderson  was  my  maid  during  1906;  she  had 
the  combination  to  my  safe.     She  frequently  opened 
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the  safe  at  my  bidding." 

Referring  to  a  subsequent  portion  of  the  testimony 
of  Mrs.  S.  G.  Harvey  before  the  Referee  in  Bank- 
ruptcy, coimsel  [125]  for  plaintiff  read  the  fol- 
lowing : 

*^  During  the  year  1905  I  did  not  have  in  my  safe 
deposit  box  the  shares  of  the  Shore  Line  Investment 
Co.  I  made  a  mistake  in  my  testimony  and  want 
to  correct  it.  On  thinking  it  over  I  kept  this  stock 
in  my  own  safe  in  my  house.  Some  keepsakes  and 
antiques  I  had  in  the  safe  deposit  box.  My  other 
jewels  I  had  with  me.  Outside  of  this,  the  safe  de- 
posit box  contained  nothing  really  of  value.  The 
letters  which  I  had  there  were  personal  letters  which 
I  kept,  and  had  no  particular  value." 

Subject  to  the  same  objection,  counsel  for  plain- 
tiff further  offered  in  evidence  a  letter  dated  ^^San 
Francisco,  December  19, 1911. 
E.  H.  Williams,  Esq., 

San  Francisco,  California. 
Dear  Sir: — 

If  you  wish  to  learn  from  the  Safe  Deposit  Com- 
pany the  dates  on  which  I  visited  my  safe  deposit 
box,  I  have  no  objection  whatever,  and  am  perfectly 
willing  that  the  bank  officials  shall  give  you  the  in- 
formation, and  you  may  tell  them  so  for  me." 

It  was  admitted  that  this  letter  was  in  Mrs.  Har- 
vey's handwriting. 

Counsel  for  plaintiff  then  offered  to  read  into  the 
record  entries  taken  from  the  books  of  the  Safe  De- 
posit Vaults  showing  the  dates  of  the  visits  of  Mrs. 
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Harvey  to  her  box,  during  the  years,  1906  to  1912, 

inclusive. 

To  this  evidence,  counsel  for  the  defendant  S.  G. 
Harvey  objected  as  immaterial,  irrelevant  and  in- 
competent and  to  the  accuracy  and  completeness  of 
the  record. 

Counsel  for  plaintiff  then  read  into  the  record  the 
following  entries,  which  showed  that  Mrs.  S.  G.  Har- 
vey visited  her  safe  No.  1629,  at  11  o'clock  A.  M.,  of 
September  13,  1906;  that  Lizzie  Anderson,  her  maid, 
visited  her  box  December  5, 1906,  at  3:50  P.  M. ;  Mrs. 
S.  G.  Harvey  visited  her  box  at  1:19  [126]  on 
December  14,  1906;  Mrs.  S.  G.  Harvey  visited  her 
box  February  18,  1907,  at  12:16;  Lizzie  Anderson, 
her  maid,  at  4  o'clock  September  16,  1907;  Lizzie 
Anderson,  her  maid,  at  2 :04  P.  M.  of  August  15, 1908 
Mrs.  Harvey  at  10:55  A.  M.  September  28,  1908 
Mrs.  Harvey  again  3:43  P.  M.  January  20,  1909 
Mrs.  Harvey  again  3:29  P.  M.  of  July  15,  1909 ;  Mrs. 
Harvey  again  12:60  August  9,  1909;  Mrs.  S.  G.  Har- 
vey, 12:17  P.  M.  April  29,  1910;  Mrs.  S.  G.  Harvey 
10:27  May  11, 1910;  Mrs.  S.  G.  Harvey  May  12, 1910, 
11 :02  A.  M. ;  Mrs.  S.  G.  Harvey  12 :21  May  13,  1910; 
Miss  Ella  Smith,  maid,  July  5, 1910, 1 :19  P.  M. ;  Miss 
Ella  Smith,  maid,  8:26  P.  M.,  July  6,  1910. 

It  was  admitted  that  after  giving  the  testimony  on 
December  5th,  there  was  no  record  that  Mrs.  Harvey 
visited  the  safe  deposit  box  prior  to  the  time  of  chang- 
ing her  testimony. 
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EDWIN  H.  WILLIAMS,  a  witness  called  on  be- 
half of  plaintiff,  after  being  duly  sworn,  testified  as 
follows : 

**I  am  an  attorney  at  law,  and  am  one  of  the  at- 
torneys for  the  Trustee  in  Bankruptcy  in  the  pro- 
ceeding against  J.  Downey  Harvey.  I  have  been 
such  ever  since  a  Trustee  was  appointed.  I  was 
present  in  the  office  of  the  Referee  in  Bankruptcy 
on  the  19th  day  of  December,  1911,  and  was  handed 
the  letter  from  Mrs.  Harvey,  recently  introduced  in 
evidence.'' 

To  a  request  that  he  state  the  circumstances  under 
which  that  letter  was  handed  to  him,  counsel  for  the 
defendant  objected  as  being  immaterial,  irrelevant, 
incompetent  and  res  inter  alios  acta.  The  objection 
was  overruled,  and  the  witness  further  testified : 

*^  At  this  time  Mr.  J.  K.  Moifitt  was  put  on  the  stand 
and  sworn  as  a  witness,  and  his  testimony  was  taken 
at  some  length,  covering  at  least  ten  minutes  of  the 
hearing.  When  I  questioned  [127]  him  in  regard 
to  the  record  of  Mrs.  Harvey's  visits  to  the  safe  de- 
posit vaults,  an  objection  was  taken  by  Mr.  Gushing 
to  producing  those  records,  and  after  that  Mr.  Har- 
vey got  up  from  his  seat  and  handed  me  a  letter,  the 
one  you  speak  of.  The  Referee  on  a  prior  occasion 
had  announced  that  we  were  entitled  to  have  those 
records  exhibited,  in  so  far  as  they  had  a  bearing 
upon  the  visits  which  Mrs.  Harvey  claimed  to  have 
paid  those  vaults  in  order  to  deposit  this  stock,  and 
the  objection  had  been  taken  at  this  particular  hear- 
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ing  by  Mr.  O.  K.  Gushing,  and  my  recollection  is  that 
the  Referee  had  made  no  ruling,  but  he  had  indi- 
cated what  his  ruling  might  be.'^ 

Cross-examination. 
^*The  letter  was  handed  me  at  the  hearing  of  De- 
cember 19th,  1911.  The  ruling  of  the  Referee  per- 
mitting us  to  ascertain  what  time  Mrs.  Harvey  had 
Tisited  her  safe  deposit  box  in  connection  with  the 
stock  of  the  Shore  Line  Investment  Company,  had 
been  made  at  an  examination  held  before  the  Referee 
on  December  6th  or  7th,  1911.  Mrs.  Harvey  was  not 
present  when  this  ruling  was  made.  Mr.  Cushing 
appeared  as  attorney  for  the  corporation  and  made  a 
very  strenuous  objection  to  producing  the  records. 
Mr.  Moffitt  was  called  again  on  December  19,  1911, 
and  again  the  Company  objected  to  producing  the 
records.  Mr.  Harvey  then  came  forward  with  this 
letter.  I  think  Mr.  Harvey  had  been  in  the  room 
since  the  commencement  of  the  proceeding,  but  I  am 
not  positive.  He  interrupted  the  proceeding  while 
Mr.  Moffitt  was  on  the  stand  and  handed  me  this  let- 
ter." 

Redirect  Examination. 
*^ Between  the  time  when  the  first  objection  was 
made  by  the  corporation  to  producing  its  safe  de- 
posit records,  and  the  renewal  of  their  objection  on 
December  19th,  I  did  not,  nor  did  anyone  with  my 
authority  request  Mrs.  Harvey's  permission  to 
[128]  know  the  dates  on  which  she  had  visited  her 
safe  deposit." 
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J.  A.  SCHAERTZER,  a  witness  called  on  behalf 
of  plaintiff,  after  being  duly  sworn,  testified  as  fol- 
lows : 

*'I  am  a  Deputy  Clerk  of  the  United  States  Dis- 
trict Court,  Northern  District  of  California.  I  have 
the  custody  of  the  records  of  that  Court,  including 
the  records  of  a  case  brought  therein  entitled,  Bald- 
win Locomotive  Works  vs.  Ocean  Shore  Railway. 
The  record  consists  of  the  complaint  and  an  order 
appointing  a  receiver." 

Counsel  for  plaintiff  thereupon  offered  these  docu- 
ments in  evidence,  to  which  counsel  for  the  defend- 
ant S.  G.  Harvey,  objected  as  immaterial,  irrelevant 
and  incompetent  and  as  not  being  in  rebuttal,  and  not 
being  a  substantive  circumstance  tending  to  impeach 
the  testimony  of  any  witness  on  the  stand.  The  ob- 
jection was  overruled  by  the  Court. 

Mr.  WHEELER.— ^'I  cannot  make  it  too  clear 
that  we  admit  that  if  this  transfer  by  handing  the 
certificates  to  Mrs.  Harvey,  this  gift,  was  made  in 
1909,  there  is  nothing  for  your  Honor  to  do  but  to 
decide  this  case  against  us.  Our  defense  does  not 
hinge  around  1909  at  all ;  in  other  words,  we  contend 
that  the  transfer  was  made  in  1905,  by  endorsement 
of  the  certificates." 

Said  complaint  shows  that  it  was  filed  in  said  Court 
on  December  6th,  1909,  in  action  No.  15,008 ;  that  it 
was  verified  by  Charles  P.  Eells,  and  that  it  alleged 
among  other  things  the  following,  that  for  more  than 
six  months  prior  to  the  date  of  said  complaint  the 
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Ocean  Shore  Eailway  Company  had  been  wholly 
insolvent  and  unable  to  meet  or  discharge  its  debts  or 
liabilities  as  the  same  came  due,  and  that  it  had  failed 
to  pay  the  claim  of  the  plaintiff  in  the  case  because 
of  its  insolvency  and  inability  to  obtain  funds  so  to 
do.     [129] 

Plaintiff  alleged  on  information  and  belief  that  in 
addition  to  plaintiff's  claim  there  were  outstanding 
unsecured  claims  and  indebtedness  in  favor  of  vari- 
ous creditors  of  the  Ocean  Shore  Eailway  Company 
in  the  sum  of  upwards  $1,900,000. 

It  alleged  that  all  the  property,  real  and  personal, 
belonging  to  said  corporation  or  thereafter  to  be  ac- 
quired by  it  had  been  conveyed  by  said  company  in 
trust  to  secure  the  payment  of  bonds  for  the  sum  of 
$5,000,000;  that  all  of  said  bonds  were  issued  and  out- 
standing and  constituted  a  first  lien  against  all  the 
assets  of  said  company  to  the  extent  of  $5,000,000. 

It  alleged  that  all  the  assets  of  said  corporation,  if 
presently  disposed  of,  would  not  yield  sufficient  funds 
to  pay  the  amount  of  its  bonded  debt,  and  the  bonded 
debt  could  not  be  paid  in  full,  and  nothing  would  be 
left  for  unsecured  creditors,  whose  claims  exceed 
$1,900,000. 

It  further  alleged  that  said  corporation  was  en- 
gaged in  constructing  a  railroad;  that  the  railroad 
was  unfinished;  that  the  company  had  no  funds  to 
complete  the  work ;  that  its  franchises  were  in  danger 
of  forfeiture;  that  the  unsecured  creditors  had 
threatened  to  sue  the  company  and  attach  the  same 
and  that  the  appointment  of  a  receiver  was  necessary 
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in  order  to  prevent  said  suits  and  attaclinients  and 
the  threatened  forfeiture  of  the  company's  franchise. 
Said  complaint  was  signed  by  Goodfellow  &  Eels,  as 
attorneys. 

The  plaintiff  thereupon  rested.     [130] 

[Testimony  of  J.  Downey  Harvey,  for  Defendants.^ 
J.  DOWNEY  HARVEY,  a  witness  called  on  be- 
half of  defendant,  after  being  duly  sworn,  testified  as 
follows : 

*^I  am  the  insolvent  referred  to  as  J.  Downey  Har- 
vey. I  am  the  husband  of  the  defendant,  Mrs.. 
Sophie  fir.  Harvey.  We  were  married  January  llth^ 
1883.  We  have  two  daughters,  both  married.  I  wasv 
one  of  the  organizers  and  incorporators  of  the  Shore 
Line  Investment  Company,  incorporated  in  May  or 
June,  1905.  Prior  to  the  incorporation,  I  visited 
the  lands  subsequently  deeded  to  the  company.  My 
wife  was  with  me  on  the  occasion  of  my  first  visit- 
In  the  party  were  James  D.  Phelan,  Edward  Tobin^ 
Mr.  and  Mrs.  Thomas  Magee,  J.  B.  Rodgers,  after- 
wards chief  engineer  of  the  Ocean  Shore  Railroad 
and  the  man  who  laid  the  line  out  for  the  Ocean 
Shore  Railway  and  A.  D.  Bowen,  one  of  the  original 
promoters  and  afterwards  general  manager  of  the 
road." 

To  a  question  as  to  whether  anything  was  said  on 
that  occasion  with  regard  to  the  intended  incorpora- 
tion of  the  company,  counsel  for  plaintiff  objected 
as  irrelevant,  immaterial  and  incompetent,  not  bind- 
ing upon  the  plaintiff,  and  not  within  the  issues  made 
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by  the  pleading.     The  objection  was  overruled,  and 

the  witness  continued. 

**We  all  went  over  the  country  on  a  visit  prelim- 
inary to  my  taking  an  interest  in  the  Ocean  Shore 
Eailway.  It  was  about  decided  that  I  was  going  into 
the  organization  of  that  company,  and  we  had  in 
contemplation  besides  that  the  acquisition  of  real  es- 
tate along  the  line.  It  was  intended  as  an  invest- 
ment or  improvement  land  company,  and  I  showed 
Mrs.  Harvey  where  the  principal  holdings  was  to  be 
on  the  north  end  of  Halfmoon  Bay,  now  known  as 
Granada,  and  I  told  her  we  were  about  to  acquire 
property  there.  It  was  to  be  our  principal  holding 
and  I  showed  her  later  in  the  day,  over  the  property 
[131]  that  we  had  in  view.  I  told  her  at  that  time 
that  I  was  going  to  give  her  my  stock  that  I  would 
acquire  in  that  land  company.  After  the  acquisition 
of  the  land,  and  the  organization  of  the  company,  the 
stock  was  issued  to  me  in  June,  1905,  one  lot,  another 
lot  in  August,  1905,  and  two  lots  in  September,  1905. 
Stock  certificates  were  issued  to  me  and  when  I  re- 
ceived them  I  endorsed  them  and  gave  them  to  Mrs. 
Harvey  in  conformity  to  what  I  told  her  I  was  going 
to  do.  I  took  them  and  handed  them  to  her  and  told 
her  that  they  were  the  certificates  of  the  Shore  Line 
Investment  Company;  that  she  was  interested  in  as 
I  had  promised  her,  and  I  told  her  to  keep  them  and 
take  care  of  them,  that  they  were  of  value  and  that 
they  were  endorsed.  And  I  said  to  her  that  the  rea- 
son I  am  retaining  them  in  my  name  is  that  I  am 
very  largely  interested  in  the  Ocean  Shore  Railroad, 
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and  these  two  companies  are  associated  in  the  de- 
velopment of  one  another,  one  depends  upon  the  suc- 
cess of  the  other.  If  I  keep  this  stock  in  my  name, 
which  I  will  want  to  do,  I  will  show  the  people  that 
the  Ocean  Shore  Railroad  is  interested  in  the  success 
of  this  land  company,  and  that  I  am  a  large  holder  in 
it  and  that  at  all  times  I  will  be  ready  to  help  out 
Granada  as  much  as  we  can. 

*^I  became  President  of  that  corporation,  I  think, 
in  January,  1906.  Up  to  that  time  I  had  been  vice- 
president,  one  of  the  incorporators,  and  a  director. 
In  April,  1907,  I  paid  a  $10.00  assessment  on  that 
stock.  I  had  no  conversation  with  Mrs.  Harvev  in 
regard  to  the  assessment.  Mrs.  Harvey  was  east 
with  one  of  my  daughters  and  I  wrote  her  the  assess- 
ment had  been  levied  and  that  when  she  returned  I 
would  get  the  stock  and  have  the  receipt  entered  on  it. 
When  she  returned  I  did  get  the  stock.  I  did  not  say 
anything  to  her  regarding  whether  or  not  I  would 
pay  the  assessment.  When  I  gave  her  the  stock  no 
assessment  was  contemplated,  and  I  naturally  felt 
that  since  I  [132]  had  given  her  a  gift  at  that 
time,  I  ought  to  follow  it  up  and  pay  the  obligations 
that  would  fall  on  it.  I  did  pay  the  assessment  and 
wrote  her  to  that  effect  to  New  York  when  she  was 
there.  My  intent  in  paying  the  assessment  was  to 
make  an  additional  gift  which  would  naturally  follow 
this  present  of  stock.  I  told  her  if  I  acquired  more 
stock  I  would  give  it  to  her,  and  I  felt  it  my  duty 
to  take  care  of  the  assessment  and  make  a  gift  of  it 
as  I  had  of  the  certificates  themselves.     The  total 
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paid  by  me  for  the  stock,  including  the  assessment 
was  $23,000  and  some  odd  dollars,  I  think  $650  or 
something  like  that. 

^*  Among  my  present  creditors  there  are  none  who 
were  at  that  time  unsecured.  At  the  time  I  gave  Mrs. 
Harvey  this  stock  I  was  easily  worth  over  my  obliga- 
tions from  half  a  million  to  $750,000.  In  1907  when 
I  paid  the  assessment,  I  was  worth  the  same  amount. 
I  did  not  make  any  other  gifts  to  Mrs.  Harvey  before 
that  time,  but  within  a  year  or  two  afterwards,  I 
gave  her  a  few  shares  of  the  Santa  Cruz  Beach  Co. 
The  original  investment  there  cost  me  $4,000.00  and 
I  gave  her  half  of  it  in  1907  as  a  gift.  I  later  sold 
her  the  balance  with  some  other  properties.  In  the 
early  part  of  1905, 1  gave  her  a  building  lot  on  Pacific 
Avenue.     This  cost  me  between  $13,000  and  $15,000. 

**  After  giving  these  certificates  to  Mrs.  Harvey  I 
got  one  of  them  back.  Mr.  Horace  Pillsbury,  who 
was  a  director  in  the  Shore  Line  Investment  Co.,  was 
in  the  east  and  I  asked  Mr.  J.  A.  Folger  to  act  as  a 
director,  he  being  a  director  in  the  Ocean  Shore  Rail- 
way Company.  Up  to  that  time  we  had  the  same 
directors  in  the  two  companies,  which  was  a  great 
convenience  as  we  had  a  meeting  of  one  company 
immediately  after  the  meeting  of  the  other.  Mr. 
Folger  was  always  present  at  the  earlier  meeting  of 
the  Ocean  Shore  Railway  Company,  and  it  was 
[133]  easy  for  him  later  to  attend  the  meeting  of 
the  Shore  Line  Investment  Company.  In  San  Fran- 
cisco, after  the  fire,  it  was  very  difficult  to  secure 
meetings.    Mr.  Folger  consented  and  I  took  a  block 
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of  66  shares  whicli  I  had  Mrs.  Harvey  give  me  and 
placed  it  in  his  name.  He  endorsed  this  stock  and 
returned  it  to  me  and  I  returned  it  to  Mrs.  Harvey. 
He  remained  with  us  about  a  year  and  when  Mr. 
Pillsbury  returned  from  the  east,  Mr.  Polger  re- 
signed. Mr.  Pillsbury  was  re-elected  and  this  stock 
standing  in  Mr.  Folger's  name  was  received  from 
Mrs.  Harvey  and  placed  by  me  in  my  name  and  I 
then  returned  the  certificate  endorsed  to  Mrs.  Harvey. 

^^It  was  in  December,  1906,  that  I  first  got  this 
stock  from  Mrs.  Harvey.  It  was  transferred  from 
my  name  unto  that  of  J.  A.  Folger,  where  it  remained 
until  December,  1907,  when  it  was  retransferred  into 
my  name  and  was  endorsed  and  delivered  to  Mrs. 
Harvey  by  me.  Mrs.  Harvey  had  Mr.  Folger's  cer- 
tificate endorsed  by  him.  The  transfers  were  at- 
tended to  by  me.  I  got  the  certificate  on  each 
occasion  from  Mrs.  Harvey  and  took  it  to  the  secre- 
tary and  returned  it  to  her.  There  was  no  other 
transfer  of  this  stock  between  the  time  that  I  gave 
it  to  Mrs.  Harvey  and  its  actual  transfer  in  Novem- 
ber, 1909.  At  that  time  I  had  the  stock  in  my  pos- 
session, that  is,  I  did  not  have  it  in  my  possession 
except  for  that  purpose. 

*^  Early  in  November,  1909,  we  were  negotiating  for 
a  loan  to  pay  off  our  indebtedness  in  the  Shore  Line 
Investment  Company,  and  the  parties  that  we  were 
negotiating  with  made  a  qualification  that  this  loan 
required  the  large  stockholders,  in  fact,  nearly  all  of 
the  stockholders  should  sign  an  agreement,  pledging 
themselves,  with  their  stock,  to  meet  this  obligation 
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if  the  Company  could  not.  I  was  then  notified  by  the 
General  Manager,  that  it  would  be  necessary  for  me 
to  produce  these  certificates  of  stock,  as  he  wanted 
to  see  how  much  stock  he  could  acquire  [134]  for 
this  purpose.  When  he  came  to  me  I  said,  *As  you 
know,  that  is  Mrs.  Harvey's  stock  and  I  will  have  to 
get  it  from  her.  She  is  down  at  Del  Monte  and  it 
will  probably  take  a  day  or  so.  I  will  communicate 
with  her  and  get  the  stock.'  I  got  the  stock  from 
Mrs.  Harvey  and  turned  it  over  to  Mr.  Pay,  General 
Manager  of  the  Shore  Line  Investment  Company 
who  was  negotiating  for  the  loan.  I  said,  *Mr.  Pay, 
if  Mrs.  Harvey  has  to  sign  this  stock  agreement, 
being  the  owner,  the  stock  will  have  to  be  put  in  her 
name  now.'  H'e  said,  *Not  now;  I  am  just  collecting 
the  stock  to  see  how  much  I  can  get.  When  the  time 
comes,  Mrs.  Harvey  will  have  to  sign  the  agreement, 
and  the  stock  will  have  to  be  put  in  her  name,  but 
at  this  time  I  do  not  need  it.  What  I  want  to  see 
is  how  much  stock  I  can  get  for  this  purpose. ' 

*^I  gave  this  stock  to  Mr.  Pay.  They  were  in  my 
name,  but  had  my  endorsement  on  them.  I  received 
them  back  from  Mr.  Pay  around  the  26th  of  Novem- 
ber, or  a  little  before.  As  negotiations  were  still  go- 
ing on,  and  the  same  obligation  would  be  insisted 
upon  by  any  bank  making  a  loan,  I  had  the  stock 
transferred  to  Mrs.  Harvey's  name. 

*^I  receipted  for  the  stock,  but  Mr.  Corbet  said, 
*I  will  have  to  have  Mrs.  Harvey's  receipt.  I  will 
give  you  a  receipt.'  He  dictated  one  to  his  sten- 
ographer which  he  handed  to  me  and  which  I  took 
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of  QQ  shares  which  I  had  Mrs.  Harvey  give  me  and 
placed  it  in  his  name.  He  endorsed  this  stock  and 
returned  it  to  me  and  I  returned  it  to  Mrs.  Harvey. 
He  remained  with  us  about  a  year  and  when  Mr. 
Pillsbury  returned  from  the  east,  Mr.  Polger  re- 
signed. Mr.  Pillsbury  was  re-elected  and  this  stock 
standing  in  Mr.  Polger 's  name  was  received  from 
Mrs.  Harvey  and  placed  by  me  in  my  name  and  I 
then  returned  the  certificate  endorsed  to  Mrs.  Harvey. 

**It  was  in  December,  1906,  that  I  first  got  this 
stock  from  Mrs.  Harvey.  It  was  transferred  from 
my  name  unto  that  of  J.  A.  Polger,  where  it  remained 
until  December,  1907,  when  it  was  retransferred  into 
my  name  and  was  endorsed  and  delivered  to  Mrs. 
Harvey  by  me.  Mrs.  Harvey  had  Mr.  Polger 's  cer- 
tificate endorsed  by  him.  The  transfers  were  at- 
tended to  by  me.  I  got  the  certificate  on  each 
occasion  from  Mrs.  Harvey  and  took  it  to  the  secre- 
tary and  returned  it  to  her.  There  was  no  other 
transfer  of  this  stock  between  the  time  that  I  gave 
it  to  Mrs.  Harvey  and  its  actual  transfer  in  Novem- 
ber, 1909.  At  that  time  I  had  the  stock  in  my  pos- 
session, that  is,  I  did  not  have  it  in  my  possession 
except  for  that  purpose. 

**  Early  in  November,  1909,  we  were  negotiating  for 
a  loan  to  pay  off  our  indebtedness  in  the  Shore  Line 
Investment  Company,  and  the  parties  that  we  were 
negotiating  with  made  a  qualification  that  this  loan 
required  the  large  stockholders,  in  fact,  nearly  all  of 
the  stockholders  should  sign  an  agreement,  pledging 
themselves,  with  their  stock,  to  meet  this  obligation 
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if  the  Company  could  not.  I  was  then  notified  by  the 
General  Manager,  that  it  would  be  necessary  for  me 
to  produce  these  certificates  of  stock,  as  he  wanted 
to  see  how  much  stock  he  could  acquire  [134]  for 
this  purpose.  When  he  came  to  me  I  said,  *As  you 
know,  that  is  Mrs.  Harvey's  stock  and  I  will  have  to 
get  it  from  her.  She  is  down  at  Del  Monte  and  it 
will  probably  take  a  day  or  so.  I  will  communicate 
with  her  and  get  the  stock.'  I  got  the  stock  from 
Mrs.  Harvey  and  turned  it  over  to  Mr.  Fay,  General 
Manager  of  the  Shore  Line  Investment  Company 
who  was  negotiating  for  the  loan.  I  said,  ^Mr.  Fay, 
if  Mrs.  Harvey  has  to  sign  this  stock  agreement, 
being  the  owner,  the  stock  will  have  to  be  put  in  her 
name  now.'  H^e  said,  *Not  now;  I  am  just  collecting 
the  stock  to  see  how  much  I  can  get.  When  the  time 
comes,  Mrs.  Harvey  will  have  to  sign  the  agreement, 
and  the  stock  will  have  to  be  put  in  her  name,  but 
at  this  time  I  do  not  need  it.  What  I  want  to  see 
is  how  much  stock  I  can  get  for  this  purpose. ' 

*^I  gave  this  stock  to  Mr.  Fay.  They  were  in  my 
name,  but  had  my  endorsement  on  them.  I  received 
them  back  from  Mr.  Fay  around  the  26th  of  Novem- 
ber, or  a  little  before.  As  negotiations  were  still  go- 
ing on,  and  the  same  obligation  would  be  insisted 
upon  by  any  bank  making  a  loan,  I  had  the  stock 
transferred  to  Mrs.  Harvey's  name. 

^^I  receipted  for  the  stock,  but  Mr.  Corbet  said, 
*I  will  have  to  have  Mrs.  Harvey's  receipt.  I  will 
give  you  a  receipt.'  He  dictated  one  to  his  sten- 
ographer which  he  handed  to  me  and  which  I  took 
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or  sent  to  Mrs.  Harvey.  This  was  returned  to  me 
and  the  certificates  were  given  to  Mrs.  Harvey  later. 
The  negotiations  for  the  loan  kept  up  until  sometime 
in  December.  On  December  9th,  we  levied  an  assess- 
ment. We  did  not  make  the  loan,  because  our  pay- 
ments commenced  to  come  in  and  we  were  able  to 
discharge  our  obligation  and  collected  sufficient 
money  to  satisfy  our  creditors.  It  was  while  these 
negotiations  were  pending  that  I  had  the  stock  trans- 
ferred to  Mrs.  Harvey's  name.  At  the  conclusion 
of  the  negotiations  I  sent  the  stock  to  Mrs.  Harvey. 
I  either  sent  the  stock  to  Mrs.  Harvey,  or  took 
[135]  it  down  to  her  myself  to  Del  Monte.  I  have 
never  had  the  certificates  in  my  possession  except  as 
I  have  testified  here,  from  the  time  they  were  first 
delivered  until  this  action  was  commenced.  The  suit 
of  the  Baldwin  Locomotive  Works  had  nothing  what- 
ever to  do  with  the  transfer  of  that  stock.  Neither 
the  fact  that  such  suit  was  to  be  brought,  or  that 
any  suit  might  be  brought  against  me." 

Cross-examination. 

On  cross-examination  by  counsel  for  the  plaintiff, 
witness  testified  as  follows : 

^*I  was  never  the  owner  of  the  stock  in  question 
here,  546  shares  of  the  Shore  Line  Investment  Com- 
pany. I  bought  it  for  Mrs.  Harvey.  I  never  con- 
sidered it  mine.  It  was  my  money  which  purchased 
the  stock,  but  I  acquired  it  for  my  wife.  I  was  never 
connected  with  the  stock  in  any  way,  except  to  vote 
it  and  carry  out  the  duties  of  an  officer  of  the  cor- 
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poration.     Immediately  on  acquiring  the  stock  I  re- 
garded it  as  her  stock. 

^^I  have  seldom  had  occasion  to  examine  my  pri- 
vate ledger  and  have  seen  more  of  it  lately  than  in 
12  years  past.  I  had  bookkeepers  from  1905  to  1909, 
whom  I  regarded  as  competent  men.  I  did  not  aid 
them  in  keeping  their  books.  They  kept  them  as 
they  saw  fit.  I  might  have  given  them  some  mem- 
oranda, but  never  assisted  them  in  carrying  it  out. 
Very  few  memoranda  were  necessary.  The  books 
were  made  up  from  my  cash-book,  or  I  should  say 
from  my  check-book.  When  an  entry  was  to  be 
made  regarding  a  matter  exclusively  within  my  own 
knowledge,  I  furnished  the  information  to  the  book- 
keeper. This  was  generally  by  a  memorandum,  but 
might  be  verbally.  I  did  not  deem  the  entries  in 
my  books  of  importance  to  anybody  but  myself.  I 
did  deem  them,  in  a  measure,  of  importance  to 
myself. 

*^I  have  no  particular  fault  to  find  with  the  method 
of  [136]  keeping  my  books.  They  were  simply 
a  record  of  whatever  properties  I  had,  real  estate 
which  had  come  into  mj  hands  through  inheritance 
or  otherwise,  and  the  only  thing  which  I  put  into  my 
books  of  information  to  me,  were  my  check-books,  in 
receiving  my  cash  and  checking  it  out.  Nothing  was 
likely  to  happen  to  property  standing  in  my  name, 
and  I  did  not  have  occasion  to  go  to  my  books,  once 
a  year.  When  the  fire  occurred  my  private  matters 
were  lost  sight  of.  I  took  charge  of  the  Ocean  Shore 
properties,  being  President  of  the  road,  and  my  time 
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was  entirely  devoted  to  the  affairs  of  the  Ocean  Shore 
Railroad  and  the  Shore  Line  Investment  Company. 
I  had  no  personal  business  with  outside  persons 
which  required  me  to  interest  myself  in  the  keeping 
of  my  books.  I  was  not  conducting  a  commercial 
business  and  had  no  occasion  to  go  to  my  books.  As 
Mr.  Crosby  told  you  they  were  not  written  up  for 
18  months.  It  was  my  intention  that  the  books 
should  indicate  a  true  state  of  my  affairs  to  my  sat- 
isfaction." 

The  attention  of  the  witness  was  then  called  to 
page  44  of  the  ledger,  under  the  head  ^*  Shore  Line 
Investment  Company"  and  to  the  notation,  **This 
stock  was  purchased  for  Mrs.  Harvey  and  belongs  to 
her." 

Witness  further  testified:  ^^That  notation  was 
made  by  Mr.  Crosby.  He  took  charge  of  my  books 
March  1st,  1908,  and  the  entry  is  in  his  handwriting. 
It  is  very  likely  that  I  told  him  to  make  the  notation. 
This  was  probably  when  he  took  charge  of  the  books, 
or  when  he  drew  it  to  my  attention.  I  could  not  tell 
you  the  month  or  year  it  was  when  I  gave  him  that 
direction.  I  testified  in  this  matter  before  the  Ref- 
eree in  Bankruptcy  and  the  following  questions  and 
answers  were  asked  and  given  by  me.  ^Q.  When 
was  that  notation  made?  A.  That  was  made  when 
Mr.  Crosby  took  charge  of  my  books.  Q.  In  what 
year?  A.  Well,  I  think  he  took  charge  [137]  of 
my  books  in  1909.     It  should  be  1908?    A.  Yes.'  " 

'*The  reason  that  I  did  not  have  these  shares  of 
stock  transferred  to  Mrs.  Harvey  in  1905,  was  as  I 
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"have  testified,  that  we  had  just  formed  these  two 
<;ompanies,  and  the  Shore  Line  Investment  Company 
depended  upon  the  building  of  the  Ocean  Shore 
Uailroad.  I  was  the  largest  stockholder  in  both  com- 
3)anies  and  thought  that  my  association  and  prom- 
inence with  the  Ocean  Shore  Railroad  would  help  the 
Shore  Line  Investment  Company.  There  was  a 
great  deal  of  rivalry  down  that  way  as  to  this  land 
lousiness,  and  if  we  could  make  an  association  be- 
i;ween  the  two,  it  would  make  the  people  who  pur- 
<jhased  at  Granada  feel  that  they  were  going  to  get  a 
:good  railroad  service,  and  if  there  was  any  favoritism 
or  help  to  be  had  from  the  association  with  the  rail- 
road, we  wanted  to  get  it.  If  I  was  not  connected 
with  the  Shore  Line  Investment  Company,  its  posi- 
iion  would  be  just  the  same  as  the  other  companies 
not  associated  with  the  railroad.  There  were  other 
real  estate  companies  formed.  There  was  one  called 
i;he  Ocean  Shore  Land  Company,  which  was  very 
misleading,  and  it  made  many  people  believe  that  the 
Ocean  Shore  Railroad  Company  was  interested  in 
the  development  of  the  Ocean  Shore  Land  Company. 
They  took  half  our  name  and  used  half  our  name  to 
designate  their  business,  but  we  had  no  association 
with  them  whatever.  There  were  several  things 
arising  like  that  so  that  it  afterwards  turned  out  to 
Tdc  of  immense  benefit  that  I  retained  my  identity  as 
u  stockholder  in  the  Shore  Line  Investment  Com- 
pany. As  a  matter  of  fact  the  men  who  furnished 
the  money  to  build  the  Ocean  Shore  Railway  Com- 
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pany  put  up  the  money  to  finance  the  Shore  Line 

Investment  Company. 

*^  There  was  a  close  connection  between  the  two 
companies  through  the  people  who  formed  them. 
There  was  no  money  connection  between  the  two  com- 
panies. The  original  stockholders  [138]  were  the 
same. 

**  Referring  to  my  trial  balance,  these  books  were 
not  gotten  up  for  public  inspection.  No  human  be- 
ing ever  saw  them  until  they  fell  into  the  hands 
of  my  trustees,  and  I  never  expected  that  any  such 
occasion  would  arise.  They  were  intended  solely  for 
my  private  guidance  in  my  private  business  trans- 
actions. It  was  not  my  intention  that  the  stockhold- 
ers of  the  Ocean  Shore  Railroad,  or  its  creditors,  or 
its  directors,  or  any  other  organization  should  inspect 
my  books. 

**  Referring  to  my  trial  balance  made  up  in  Feb- 
ruary, 1906,  I  was  not  in  the  habit  of  examining  my 
trial  balances.  I  had  no  interest  in  them.  My  pur- 
pose in  maintaining  bookkeepers  was  to  write  up  my 
books  once  in  a  while  and  look  after  them,  but  mostly 
my  check-book  which  I  always  had  written  up  every 
month  to  know  my  condition.  I  have  no  recollection 
of  examining  any  trial  balance  of  the  year  1906.  I 
could  not  say  that  I  did  not.  I  have  no  recollection 
of  having  done  so. 

*^  Referring  to  the  trial  balance  of  December,  1906, 
and  the  entry  of  $23,610,  I  did  not  furnish  the  book- 
keeper with  that  data  to  make  up  that  account.  He 
took  it  from  the  books.     I  had  nothing  to  do  with  it. 
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I  never  discussed  with  Mr.  Crosby  the  valuations  of 
my  various  properties.  I  might  have  done  so  with 
Mr.  Wasserman  in  1904  or  1905.  I  never  examined 
my  trial  balance  in  the  years  1905  to  1910.  I  never 
knew  of  this  book  at  all,  never  saw  the  book.  I  did 
not  know  that  Mr.  Wasserman  kept  the  book.  It 
ivas  only  recently  that  I  knew  that  Mr.  Crosby  kept 
it.  Up  to  that  time  I  did  not  know  that  they  had 
been  keeping  a  trial  balance.  I  knew  that  there  was 
a  ledger  and  cash-book  and  a  journal.  I  never  looked 
into  the  journal  and  never  looked  into  the  ledger  in 
relation  to  the  Shore  Line  Stock.  I  do  not  remem- 
her  ever  having  looked  into  them  with  respect  to  my 
other  investments.  There  was  no  reason  [139]  for 
my  avoiding  an  examination  of  the  Shore  Line  Li- 
vestment  Company  stock.  I  never  considered  it  my 
property.  It  passed  out  of  my  hands,  was  given  to 
Mrs.  Harvey,  and  I  did  not  consider  it  mine  at  all. 
I  never  saw  any  entry  of  it  in  my  books  and  did 
not  know  until  a  long  time  afterwards  that  it  was 
entered  there  as  my  property. 

'*  Referring  to  the  letter  dated  September  22,  1907, 
written  by  Mr.  Wasserman,  I  did  not  receive  it.  It 
might  have  come  into  my  possession,  but  I  do  not 
Temember  when  I  received  it.  This  is  a  carbon  copy 
and  I  have  not  the  original." 

Mr.  SCHLESINOER.— Q.  ^^I  will  ask  you 
whether  or  not  upon  receiving  this  statement,  of 
which  this  is  conceded  to  be  a  carbon  copy,  you  notice 
that  Mr.  Wasserman  had  included  in  your  list  of 
assets  under  this  caption  upon  page  3,  ^besides  the 
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above  you  should  take  into  consideration  the  follow- 
ing,' due  from  Rodgers  and  other  assets  mentioned^ 
and  finally,  'Shore  Line  Investment  Company^ 
23,610' — do  you  recall  whether  or  not  upon  an  ex~ 
amination  of  this  statement  furnished  to  you  by  your 
bookkeeper  that  you  examined  and  noticed  that  par- 
ticular item?" 

A.  *'Yes,  but  the  way  he  places  it  he  does  not  con- 
sider it  one  of  my  assets." 

Q.  *^I  will  ask  you  to  answer  my  question  yes  or 


no." 


A.  **Will  you  please  read  the  question?" 

(The  last  question  repeated  by  the  Reporter.) 

A.  ''Well,  I  noticed  that  item  but  I  did  not  con- 
sider it  as  a  part  of  my  assets." 

Q.  "Will  you  kindly  answer  the  question?" 

A.  "I  never  did." 

Q.  *^I  ask  you  whether  you  noticed  the  item?"" 

A.  "I  noticed  the  item." 

Q.  "Did  you  discuss  the  matter  of  this  report  with 
Mr.  Wasserman?" 

A.  "I  do  not  think  I  did."     [140] 

Q.  "Never  had  a  word  of  discussion  with  him?'^ 

A.  "Not  to  my  recollection." 

The  witness  then  further  testified  as  follows: 
"The  reason  that  this  stock  appears  in  my  books  as 
my  individual  asset  during  all  of  these  years,  is  that 
Mr.  Wasserman  probably  entered  it  that  way.  I 
never  noticed  it  to  tell  him  not  to  do  it.  They  were 
my  private  books  and  no  one  would  be  benefited  b^ 
access  to  them.    The  stock  was  not  mine.    It  was  in 
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the  possession  of  Mrs.  Harvey,  and  it  never  entered 
my  head  at  all  about  it.    It  had  passed  from  my 
mind.     In  addition  to  this  gift  I  bought  her  a  lot  on 
Pacific  Avenue  where  we  intended  to  build. 

*' Referring  to  my  trial-balance  book  I  find  that 
the  Pacific  Avenue  lot  was  carried  as  my  asset  from 
March  31, 1905,  up  to  July  31st,  1905,  in  the  year  1906 
it  is  omitted.  The  books  are  not  correct  as  to  this 
lot,  because  I  gave  it  to  Mrs.  Harvey  on  February 
28th,  1905,  and  according  to  this  book  it  still  belonged 
to  me  in  July  31,  1905.  The  Pacific  Avenue  lot 
appears  in  the  trial-balance  book  as  my  asset  until 
December,  1905,  and  then  it  is  dropped,  but  the  Shore 
Line  Investment  Company  is  carried  as  an  asset  in 
my  trial-balance  book  all  the  way  through. 

**  Regarding  the  entry  in  the  ledger,  this  stock  was 
purchased  for  Mrs.  Harvey  and  belongs  to  her.  I 
suppose  I  mentioned  this  matter  to  Mr.  Crosby  when 
he  took  charge  of  my  books,  and  that  he  made  the 
entry.  He  knew  the  fact  before  he  took  charge  of 
the  books.  The  way  he  knew  was  when  the  assess- 
ment Avas  to  be  paid  I  handed  him  my  check  and  re- 
ceived from  him  a  receipt.  I  said  that  I  could  not 
get  him  the  stock  because  it  belonged  to  Mrs.  Harvey, 
and  that  I  could  not  get  it  until  she  returned  from 
the  east.  The  assessment  was  paid  April  13,  1907. 
The  assessment  was  not  charged  to  the  account  of 
Mrs.  Harvey,  it  [141]  was  paid  with  my  money. 
I  also  paid  an  assessment  on  one  hundred  shares  of 
Ocean  Shore  Railway  stock  for  Mrs.  Harvey.  I  do 
not  remember  whether  that  was  charged  up  against 
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her  or  not.     The  books  will  show. 

*^  There  has  been  an  account  in  my  books  under  the 
caption  of  *  Family  Gifts  and  Allowances.'  It  was 
started  many  years  ago.  As  to  whether  that  account 
truly  indicated  just  what  gifts  and  allowances  I 
made,  I  never  gave  any  thought.  I  hoped  it  was;  I 
did  not  want  it  to  be  incorrect,  but  gifts  to  the  family 
made  very  little  difference.  No  one  would  have  oc- 
casion to  observe  the  matter.  It  was  one  of  my  own 
privilege.  When  I  made  gifts  and  allow^ances,  these 
matters  were  not  discussed  by  the  bookkeepers  with 
members  of  the  family,  nor  did  I  give  them  instruc- 
tions. I  left  it  to  them.  I  think  my  check-book 
would  show  this  in  every  case.  If  a  check  was  to 
my  daughter  for  schooling,  I  presume  the  bookkeeper 
would  note  it  under  this  head.  For  a  household 
matter,  likewise.  I  never  gave  him  any  directions. 
He  used  his  ovm  judgment. 

**With  regard  to  the  gift  of  these  shares  of  stock 
to  Mrs.  Harvey,  I  might  have  mentioned  it  to  Mr. 
Wasserman  in  1905.  In  1906,  the  subject  was  never 
brought  up.  In  1907,  I  did  in  relation  to  the  assess- 
ment. In  1908,  I  did  not.  The  time  that  I  men- 
tioned it  to  him  was  prior  to  this  report,  exhibiting 
my  affairs.  I  did  not  ask  him  to  eliminate  from  that 
report  the  item  of  the  Shore  Line  Investment  Com- 
pany. There  was  no  necessity  for  it.  As  I  read  the 
report,  he  did  not  consider  it  one  of  my  assets.  He 
includes  it  with  other  items  due  from  Mr.  Rodgers 
for  three  assessments  paid.  I  never  expected  Mr. 
Rodgers  to  return  that  money  to  me.    Mr.  Wasser- 
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man  knew  that.  In  reading  over  this  statement  I 
did  not  segregate  and  give  any  particular  attention 
to  the  Shore  Line  Investment  Co.  item.  I  did  not 
look  upon  those  shares  as  any  asset  of  mine,  [142] 
nor  the  Rodgers  note  for  the  assessment  that  I  paid 
on  Ocean  Shore  stock.  I  have  no  recollection  as  to 
the  closing  part  of  the  letter.  I  never  discussed  any 
of  my  affairs  with  Mr.  Wasserman  from  that  stand- 
point. I  do  not  even  know  whether  I  read  the  let- 
ter. I  did  not  regard  the  matter  as  of  much  im- 
portance, I  voted  this  stock  at  all  times  and  used  my 
own  judgment  as  to  the  property." 

To  a  question  as  to  whether  the  witness  was  at  that 
time  familiar  with  the  affairs  of  the  Shore  Line  In- 
vestment Company,  counsel  for  the  defendant  S.  G. 
Harvey  objected  as  immaterial,  irrelevant  and  in- 
competent and  not  proper  cross-examination.  The 
Court  overruled  the  objection,  and  the  witness  an- 
swered, **I  was.'' 

The  witness  then  further  testified  as  follows:  ^*I 
knew  what  my  assets  were,  without  the  necessity  of 
the  process  of  bookkeeping.  So  far  as  I  recall,  I  did 
not  invite  this  record  from  my  Secretary.  I  did  not 
consult  him  on  matters  of  that  kind  and  gave  him 
pretty  full  sway  about  things.  I  never  gave  any  in- 
structions to  have  my  books  kept  so  as  to  deceive  me. '' 

Referring  to  the  cash  book,  the  witness  read  the 
following  items : 
'*  Ocean  Shore  Railway  Company  assessment 

No.  7,  Stock  from  Mrs.  J.  D.  H.  at  $3.00. $300.00 
Cash 50.00 

W.  E.  Fuller  &  Company  bill 1.50" 
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Redirect  Examination. 
*'From  my  examination  of  my  books,  concerning 
the  gift  of  a  lot  to  Mrs.  Harvey,  the  item  was  carried, 
according  to  the  trial  balance,  as  my  property  until 
December  in  1905,  and  the  gift  was  made  on  the  28th 
day  of  February,  1905.  This  was  the  Pacific  Avenue 
Lot.  I  do  not  know  how  many  trial  balances  were 
taken.  I  never  concerned  myself  about  that." 
[143] 

[Testimony  of  Charles  W.  Fay,  for  Defendant.] 

CHAELES  W.  FAY,  a  witness  called  on  behalf 
of  the  defendant  S.  G.  Harvey,  after  being  duly 
sworn,  testified  as  follows : 

^*I  am  the  general  manager  of  the  Shore  Line  In- 
vestment Company.  I  have  held  that  position  since 
January,  1906.  I  met  Mr.  Harvey  very  frequently. 
My  business  called  me  into  consultation  with  him 
constantly,  almost  every  day,  and  about  chat  time  he 
informed  me  — " 

To  this  testimony  counsel  for  the  plaintiff  ob- 
jected as  immaterial,  irrelevant  and  incompetent  and 
self-serving.  The  Court  overruled  the  objection, 
and  the  witness  continued: 

^*Mr.  Harvey  told  me  at  this  time  that  this  stock 
was  Mrs.  Harvey's.  This  was  in  1906.  I  recall  the 
circumstance  of  a  negotiation  with  reference  to  pay- 
ing off  some  indebtedness  of  the  Shore  Line  Invest- 
ment Company,  in  1909.  As  General  Manager  of 
the  Shore  Line  Investment  Company,  I  was  author- 
ized to  negotiate  for  a  loan  to  clean  up  this  indebted- 
ness.    I  negotiated  with  a  certain  banking  institu- 
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tion  here,  and  one  of  the  conditions  was  that  the 
stock  of  the  various  stockholders,  or  at  least  90%  of 
them  was  called  for,  for  the  purpose  of  securing  this 
loan.    Also,  that  an  agreement  should  be  signed  by 
the  owners  of  the  stock,  holding  themselves  propor- 
tionally liable   for  the  amount  to  be  borrowed.    I 
called  on  Mr.  Harvey  and  asked  him  for  the  stock 
held  in  his  name  in  this  Company,  explaining  my 
purpose.     He   said  he  would  get  the  stock;  that  it 
was  Mrs.  Harvey's  stock.    I  asked  him  how  long  it 
would  be,  and  he  said  he  would  have  to  send  for  it; 
I  believe  that  Mrs.  Harvey  was  then  at  Del  Monte. 
Two  or  three  days  subsequently  I  called  on  him  and 
he  gave  me  the  certificates  of  stock  standing  in  his 
name,  endorsed.    They  did  not  remain  so  very  long 
in  my  possession.    I  was  collecting  it  for  the  trustee 
who  was  to  hold  the  stock.     I  judge  that  it  was  either 
in  my  possession,  or  in  his,  for     [144]     probably 
thirty  days.     The  negotiations  did  not  go  through, 
and  subsequent  to  that  time  there  was  an  assessment 
levied  on  account  of  the  demand  of  the  French  Bank 
for  a  payment  on  their  loan.     I  gave  the  stock,  I 
think,  to  Mr.  Guggenheim,  who  was  to  hold  this  and 
the  other  stock.    I  do  not  recall  whether  I  returned 
it  to  Mr.  Harvey,  or  whether  he  got  it  back  from 
Mr.  Guggenheim  direct." 

Cross-examination. 
**I  first  had  physical  possession  of  these  shares  of 
stock  in  October   or   November,   1909.    I   received 
them  from  Mr.  Harvey." 
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Mrs.  S.  G.  HAEVEY,  called  in  her  own  behalf, 
after  being  duly  sworn,  testified  as  follows : 

**I  am  the  defendant  S.  G.  Harvey  in  this  case  and 
am  the  wife  of  J.  Downey  Harvey.  Mr.  Harvey 
handed  me  certificates  of  stock  of  the  Shore  Line 
Investment  Company,  in  1905,  as  he  got  them;  in 
San  Francisco,  some  of  them.  The  only  communi- 
cation I  had  from  him  was  when  I  was  in  New  York 
to  the  effect  that  there  had  been  an  assessment  and 
that  he  had  paid  it  and  when  I  came  home  I  gave  him 
the  certificates.  These  had  remained  altogether  in 
my  possession  from  1905  until  1909  with  the  excep- 
tion of  the  time  of  the  payment  of  the  assessment, 
and  the  changing  of  the  shares  to  Mr.  Polger,  as  has 
been  testified  here.  I  had  the  certificates  continu- 
ously in  my  possession  and  they  were  endorsed.'^ 

Cross-examination. 
**I  testified  before  the  Referee  in  Bankruptcy, 
Deceniber  5th,  1911.  Mr.  Harvey  gave  me  the  stock 
certificates  in  the  middle  of  1905,  the  first  one  in 
June.  I  recall  the  date  of  the  certificate,  [145] 
but  not  the  date  of  his  giving  it.  I  made  a  memor- 
andum of  this  date  when  I  received  the  certificates. 
I  saw  that  memorandum  this  morning.  I  could  not 
remember  whether  it  was  pencil  or  ink.  I  took  the 
dates  of  the  certificates  and  not  the  dates  of  their  re- 
ceipt. I  made  the  memorandum  at  the  time  I  got 
the  certificate,  but  simply  took  the  date  of  the  cer- 
tificate and  not  the  date  when  I  received  it.  I  made 
that  memorandiun  on  the  date  that  I  received  the 
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stock.  I  received  the  next  stock  in  August,  and  on 
the  same  memorandum  made  a  note  of  the  date  of 
that  certificate.  Likewise  as  to  certificates  received 
in  September.  The  dates  on  the  certificates  were 
approximately  the  dates  on  which  they  were  re- 
ceived." 

A  memorandum  was  then  handed  to  the  witness 
who  testified:  '^No,  this  is  not  the  original  memo- 
randum. This  is  my  handwriting.  I  took  it  from 
the  memorandum  I  had  taken  at  the  time — the  dates 
of  these  certificates.  I  made  this  at  the  beginning 
of  the  trial.  The  original  memorandum  which  I 
made  were  on  slips  of  paper  which  I  pinned  to- 
gether, but  they  were  not  the  dates  I  received  them. 
I  have  not  the  slips.  I  made  this  memorandum  and 
destroyed  them.  I  kept  the  slips  from  1905  up  to 
the  time  I  made  this  memorandum.  I  entered  on  a 
little  slip  of  paper  the  number  of  shares  and  the  date 
of  the  particular  certificate  whenever  I  received  one 
from  Mr.  Harvey.  About  December  5th,  1911,  I 
copied  them  off  on  this  memorandum  and  destroyed 
the  slips.    This  memorandum  is  in  my  handwriting." 

Said  memorandum  was  thereupon  offered  and  ad- 
mitted in  evidence  and  marked  Exhibit  No.  9. 

Exhibit  No.  9. 

'*3(X)  shares  delivered  June  26th,  1905; 
On  August  22nd,  1905,  received  40  shares ; 
On  August  22iid,  1905,  received  26  shares; 
On  September  22nd,  1905,  received  180  shares." 
[146] 
The  witness  then  further  testified:  **It  was  my 
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custom  to  make  memorandmns  of  the  gifts  which  I 
received ;  the  few  that  I  did  receive.  All  of  the  other 
slips  have  been  destroyed  likewise.  I  do  not  think 
I  have  any  memorandum  now  of  anything.  No  one 
suggested  that  I  make  such  memorandums.  I  think 
my  memory  was  good  on  December  5th,  1911,  I  tried 
to  make  it  so." 

Redirect  Examination. 

**This  memorandum  was  made  by  me  in  response 
to  a  request  by  the  Court,  and  at  that  time  I  used  the 
slips  I  spoke  of,  afterwards  destroying  them.  The 
items  shown  on  this  memorandum  were  taken  from 
my  separate  memorandums  of  these  different  trans- 
actions and  not  from  any  other  source.  With  re- 
gard to  the  letter  that  was  offered  in  evidence, 
expressing  my  allowance  to  have  them  secure  the 
information  from  the  safe  deposit;  that  letter  was 
drawn  for  me  by  my  counsel,  Mr.  Wheeler.  This 
occurred  on  the  same  day  when  I  transcribed  it.  I 
gave  it  to  my  husband  to  be  delivered  to  the  Court. 
I  told  him  to  deliver  it  immediately,  and  to  hurry. 
When  I  was  first  on  the  witness-stand,  I  testified 
that  these  certificates  were  in  my  box  in  the  safe  de- 
posit. I  had  had  no  counsel  or  advice  before  at- 
tending that  hearing." 

Mr.  SCHLESINGER.— *^I  object  to  that  as  im- 
material, irrelevant  and  incompetent.  It  would  be 
a  novel  proposition  to  lay  down  as  the  excuse  for  not 
testifying  correctly  that  the  fact  is  not  the  subject  of 
counsel." 

The  witness   then   further   testified   as   follows: 
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[147]  **I  went  over  the  transaction  in  my  own 
mind  in  a  certain  vague  way.  I  did  not  know  what 
questions  I  was  going  to  be  asked  and  I  answered 
just  as  I  then  remembered.  I  thought  at  that  time 
I  had  put  this  stock  in  safe  deposit.  There  was  also 
mentioned  in  the  letter  an  item  which  I  had  omitted 
and  which  I  did  not  recall  upon  the  stand,  and  that 
I  also  put  in  my  letter.  After  I  had  written  the  let- 
ter I  went  on  the  stand  and  made  correction  of  my 
testimony." 

Counsel  for  the  defendant  stated,  **I  will  have  to 
read  to  you  something  that  is  already  in-  evidence," 
and  then  read  into  the  record  a  portion  of  the  testi- 
mony of  the  witness  taken  before  the  Referee  in 
Bankruptcy,  previously  offered  in  evidence  by  the 
plaintiff,  as  follows: 

**Q.  Did  you  also  have  in  the  safe  shares  of  stock 
owned  or  controlled  or  held  by  you  in  any  other  cor- 
poration or  corporations?        A.  No,  I  did  not. 

Q.  Where  did  that  stock  rest? 

A.  It  rested  in  the  safe. 

Q.  I  am  talking  of  shares  of  stock  held  by  you  in 
other  corporations.  Where  did  those  shares  rest 
during  those  years — ^the  shares  of  stock  which  you 
have  mentioned  in  your  testimony? 

.  A.  My  different  papers  rested  in  my  safe  at  Del 
Monte. 

Q.  Your  safe  in  Del  Monte?        A.  Yes. 

Q.  That  is  what  I  am  asking  you,  whether  or  not 
you  kept  in  that  same  safe  all  other  shares  owned, 
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controlled,  or  held  by  you  in  that  same  safe.    Your 

answer  is  'Yes.' 

A.  Yes,  whatever  papers  I  had,  I  had  in  that  safe. 

Q.  Did  you  ever  take  any  jewelry  with  you  to 
Monterey?        A.  Yes. 

Q.  That  also  was  placed  in  that  safe,  was  it? 

A.  Yes. 

Q.  Then  do  I  imderstand,  Mrs.  Harvey,  that  all  of 
your  valuable  papers,  evidence  of  ownership  in  cor- 
porations, shares  of  stock,  and  other  valuables,  in- 
cluding your  jewels,  were  not  held  by  [148]  you 
in  your  safe  deposit  box  in  the  First  National  Bank 
Vaults  but  in  this  safe  ? 

A.  Yes — I  beg  pardon ;  there  was  a  little  old  match 
box,  belonging  to  my  uncle  in  the  safe  deposit  box, 
some  antiques ;  but  my  usual  jewels  I  had  with  me. 

Q.  And  your  answer  is  *Yes'  with  respect  to  all 
valuable  papers?        A.  Yes,  sir. 

Q.  And  outside  of  this  little  antique  match  box 
that  deposit  box  contained  nothing  really  of  any 
value?        A.  No. 

Q.  The  letters  which  you  had  in  the  safe  deposit 
box  were  of  no  particular  value? 

A.  Just  personal  letters  that  I  used  to  keep,  but 
they  had  no  particular  value  that  I  remember. 

Q.  Then  to  sum  that  matter  up  briefly,  that  branch 
of  it,  Mrs.  Harvey,  I  understand  that  that  safe  de- 
posit box  which  you  kept  and  paid  for  during  the 
years  1906, 1907,  1908, 1909  and  1910,  that  particular 
safe  deposit  box  contained  nothing  of  value  aside 
from  this  antique  match  box  which  you  of  course 
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highly  prized,  and  some  letters  which  had  little  value 

to  you?        A.  Yes." 

Earlier  in  the  same  testimony,  however,  the  same 
witness  had  said — ^( reading)  : 

^*Q.  Where  was  that  safe  deposit  box? 

A.  In  the  First  National  Bank. 

Q.  In  the  year  1907  did  you  have  a  safe  deposit 
box?        A.  I  did. 

Q.  In  the  First  National  Bank  vaults? 

A.  In  the  First  National  Bank  vaults. 

Q.  Did  you  have  any  other  safe  deposit  box  during 
that  year? 

A.  No."  And  the  same  answer  as  to  the  other 
years  down  to  1910. 

*^Q.  Did  you  keep  in  that  box  various  shares  of 
stock,  Mrs.  Harvey? 

A.  I  kept  my  letters  and  things  of  that  sort,  some- 
times shares,  sometimes  not. 

Q.  During  the  year  1905  you  had  in  that  box  cer- 
tain shares  of  stock  of  the  Shore  Line  Investment 
Company? 

A.  I  did  not.  I  [149]  made  a  mistake  in  my 
testimony,  that  is  the  reason  I  wanted  to  correct  it. 

Q.  Did  you  ever  have  any  shares  of  stock  in  the 
Shore  Line  Investment  Company  in  your  box  of  the 
First  National  Bank  vaults  at  any  time? 

A.  No,  I  think  not.  On  thinking  it  over  I  kept 
it  in  my  own  safe. 

Q.  I  take  it  that  at  no  time  during  any  of  these 
years  did  any  of  the  shares  of  stock  either  in  the 
name  of  J.  Downey  Harvey  or  your  name,   or  in- 
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dorsed  to  you,  or  in  your  possession  ever  rest  in  the 

l>ox — 

A.  (Interrupting.)  Of  the  Shore  Line  Invest- 
ment Company,  no. 

Q.  But  you  did  have  during  those  years  shares  of 
stock  in  other  corporations — 

A.  I  had  other  papers,  yes. 

Q.  Are  you  able  to  mention  without  specifically 
giving  me  the  number  of  shares,  what  other  shares  of 
stock  you  had  of  other  corporations  in  that  box? 

That  question  was  not  answered. 

Q.  You  did  have,  Mrs.  Harvey,  shares  of  stock  in 
other  corporations  belonging  to  you? 

A.  I  don't  think  I  did,  no.  I  had  some  shares  of 
stock  but  I  don't  think  I  had  them  in  the  safe  de- 
posit." 

The  witness  then  continued:  *^ Since  that  testi- 
mony was  given  I  went  to  my  safe  deposit  box.  At 
the  time  I  testified  I  could  not  recall  anything  more 
as  being  in  that  box  except  the  articles  I  testified  to, 
but  when  I  went  to  the  box  I  found  other  papers  be- 
sides those  letters,  including  two  old  deeds  and 
another  antique,  two  or  three.  I  found  Mr.  Har- 
vey's will  and  my  own  will.  At  the  time  I  testified, 
I  had  forgotten  both  the  wills  and  the  deeds.  There 
were  no  shares  of  stock  in  the  box,  except  some  Bull- 
frog mining  stock.  There  was  also  a  little  envelope, 
which  shows  that  I  have  some  more  stock  on  the 
books  of  that  company."     [150] 

Both  these  certificates  were  thereupon  offered  and 
received  in  evidence  on  behalf  of  defendant,  the  one 
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bearing  date  the  8th  day  of  April,    1908,    and   the 

other  December  4th,  1906. 

The  witness  then  continued:  **I  had  no  recollection 
on  the  5th  day  of  December,  or  on  the  later  day, 
when  I  testified  that  there  was  any  Bullfrog  stock 
in  my  safe  deposit  box." 

Mr.  WHEELER.— ^^I  am  about  to  conclude  with 
the  witness.  I  will  ask  you  the  question  generally, 
Mrs.  Harvey,  have  you  a  clear  and  accurate  memory 
as  to  dates  and  transactions  which  happened  five  or 
six  years  ago?'' 

A.  **I  am  afraid  I  have  not,  Mr.  Wheeler." 

Recross-examination. 
**0n  the  26th  day  of  June,  1905,  I  think  I  was  in 
San  Francisco,  but  I  am  not  positive.  I  was  here 
very  shortly  after,  if  not  at  that  date,  during  the 
first  part  of  July.  During  the  month  of  June,  1905, 
I  may  have  been  in  New  York.  I  do  not  know  on 
what  day  I  left  here  for  New  York.  I  left  New 
York  for  San  Francisco,  I  think  in  the  first  part  of 
July.  I  am  quite  certain  that  I  was  here  during 
part  of  June.  I  don't  know  that  I  returned  on  July 
6th,  1905,  but  I  did  return  in  the  early  part,  the  be- 
ginning of  July.  I  returned  here  early  in  July.  I 
do  not  know  what  weeks  of  June  I  spent  in  New 
York.  I  think  I  was  in  New  York  in  the  latter  part 
of  June,  1905.  I  do  not  know  whether  I  was  on  the 
train  on  the  4th  day  of  July,  en  route  to  San  Fran- 
cisco. I  went  East  and  came  back  hurriedly.  If  I 
was  here  in  the  beginning  of  July  I  was  in  New  York 
ion  the  26th.    I  think  I  was  in  New  York  or  on  the 
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way  back  on  July  4th.     In  entering  these  transac- 
tions on  slips  of  paper,  after  I  have  put  them  all  on 
one  paper,  there  was  no   necessity   of   keeping  the 
slips,  and  I  destroyed  them."     [151] 

[Testimony  of  Mrs.  Ward  Barron,  for  Defendant.] 

Mrs.  WARD  BARRON,  a  witness  called  on  be- 
half of  the  defendant  S.  G.  Harvey,  after  being  duly 
^worn,  testified  as  follows: 

*^I  am  the  daughter  of  Mrs.  J.  Downey  Harvey. 
During  the  winter  of  1907  I  resided  with  my  mother 
in  Monterey.  We  were  there  for  two  or  three  years 
at  the  Hotel  Del  Monte.  During  that  time  I  had 
some  conversation  with  my  mother  about  my  fath- 
er's affairs.  In  this  conversation  mentioned  was 
made  of  the  shares  of  stock  of  the  Shore  Line  In- 
vestment Company." 

To  testimony  of  this  conversation,  counsel  for 
plaintiff  objected  as  immaterial,  irrelevant  and  in- 
competent. The  objection  was  overruled  and  the 
witness  continued: 

**My  mother  was  worried  very  often  about 
the  affairs  of  the  Ocean  Shore,  and  I  asked  her 
if  she  did  not  have  anything  of  her  own  that 
would  be  very  valuable,  and  she  said  that  she  had 
shares  in  the  Shore  Line  Investment  Company, 
and  those,  Mr.  Harvey  told  her,  were  going  to 
be  very  valuable  some  day.  This  conversation  took 
place  in  1907,  and  several  times  after  that.'' 

Cross-examination. 
**0n  June  26th,  1905,  I  think  my  mother  was  in 
New  York;  I  was  at  school  at  New  York  and  had 
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graduated.    My  mother  was  there  to  take  me  out  of 

school  and  take  me  home  in  Jime,  1905." 

Eedirect  Examination. 
**We  arrived  in  California  early  in  July,  accord- 
ing to  my  recollection,  my  mother  having  come  to 
bring  me  home." 

[Testimony  of  Robert  Finn,  for  Defendants 
(Recalled — Cross-examination) .] 

EGBERT  FINN,  recaUed  for  further  cross-ex- 
amination, testified : 

'^I  have  examined  the  books  which  were  offered  in 
evidence  [152]  for  the  month  of  May,  1905,  in 
which  month  Mrs.  Harvey  made  a  change  from  one 
safe  to  another.  Our  books  do  not  show  that  she 
visited  either  safe  at  the  time  she  made  the  change. 
Mrs.  Harvey  had  only  one  safe  deposit  box  there  at  a 
time.  In  the  month  of  May,  she  changed  from  one 
box  to  another,  but  that  record  does  not  show  that 
she  was  present  at  the  safe  deposit  vaults  at  any  time 
in  the  month  of  May.  It  is  from  a  registration  card 
that  I  knew  that  Mrs.  Harvey  was  there  when  she 
made  the  change,  but  there  is  no  record  on  the 
books." 

[Testimony  of  Charles  W.  Fay,  for  Defendants 

(Recalled).], 

CHARLES  W.  FAY,  recalled  in  response  to  a 
question  by  the  Court,  testified : 

When  Mr.  Harvey  gave  me  those  certificates,  as 
I  previously  testified,  they  bore  his  endorsement  on 
the  back.    The  earliest  date  that  I  saw  these  certifi- 


176  S.  G.  Harvey  vs. 

(Testimony  of  Charles  W.  Fay.)  / 

cates  was  the  latter  part  of  October  or  the  first  part 
of  November,  1909.     They  were  not  endorsed  to  Mrs. 
Harvey,  but  simply  in  blank,  as  I  recall  them. 
The  defendants  here  rested. 

[Order  Approving  Statement  of  Evidence  on 

Appeal.] 

On  stipulation  of  the  parties  that  the  foregoing 
statement  of  evidence  on  appeal  is  true,  complete  and 
properly  prepared,  the  same  is  hereby  approved. 
Dated  this  30th  day  of  March,  1914. 

M.  T.  DOOLING, 
Judge  of  the  District  Court  of  the  United  States  for 
the  Northern  District  of  California.     [153] 


In  the  District  Court  of  the  United  States,  in  and  for 
the  Northern  District  of  California,  First  Divi- 
sion. 

No.  15,222. 

B.  S.  STOWE,  Trustee  in  Bankruptcy  of  the  Estate 
of  J.  DOWNEY  HARVEY,  a  Bankrupt, 

Plaintiff, 
vs. 

J.  DOWNEY  HARVEY,  S.  G.  HARVEY,  JOHN 
DOE,  RICHARD  ROE  and  JANE  BLACK, 

Defendants. 

Stipulation  to  Statement  on  Appeal. 
IT    IS  HEREBY  STIPULATED,  by  and  be- 
tween B.  S.  Stowe,  Trustee  in  Bankruptcy  of   the 
Estate  of  J.  Downey  Harvey,  a  bankrupt,  plaintiff 
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and  respondent,  and  S.  G.  Harvey,  defendant  and 
appellant  in  the  above-entitled  action,  and  their 
respective  solicitors,  that  the  foregoing  Statement 
on  Appeal,  having  embodied  in  it  the  amendments 
proposed  by  the  respondent,  is  true,  complete  and 
properly  prepared  to  the  satisfaction  of  the  said 
parties  and  their  respective  solicitors  undersigned. 
Notification  to  the  respondent  and  his  solicitors  of 
the  lodgment  in  the  Clerk's  office  of  the  original 
statement  prepared  by  appellant,  and  of  naming  the 
time  and  place  when  appellant  will  ask  the  Court,  or 
Judge,  to  approve  the  said  statement,  are  hereby 
waived. 

IT  IS  FURTHER  STIPULATED,  that  the 
foregoing  statement  may  be  approved  by  the  Court, 
or  a  Judge  thereof,  as  provided  in  Rule  75  of  the 
Rules  of  Practice  in  Equity,  promulgated  by  the 
Supreme  Court  of  the  United  States,  November  4, 
1912,  subject  to  such  direction  as  the  Court,  or  a 
Judge  thereof,  [154]  may  give  in  respect  of  such 
approval. 

Dated,  March  30th,  1914. 

BERT  SCHLESINGER, 

A.  E.  SHAW, 

EDWIN  H.  WILLIAMS, 
Solicitors  for  Plaintiff  and  Respondent. 

CHARLES  S.  WHEELER  and 

JOHN  F.  BOWIE, 
Solicitors  for  Defendant  and  Appellant. 

[Endorsed]  :  Piled  Mar.  30,  1914.  W.  B.  Maling, 
Clerk.    By  C.  W.  Calbreath,  Deputy  Clerk.     [155] 
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In  the  District  Court  of  the  United  States,  in  and 
for  the  Northern  District  of  California^  Division 
Number  One, 

No.  15,222. 

B.  S.  STOWE,  Trustee  in  Bankruptcy  of  the  Estate 
of  J.  DOWNEY  HAEVEY,  a  Bankrupt, 

Plaintiff, 

vs. 

J.  DOWNEY  HARVEY,  S.  G.  HAEVEY,  JOHN 
DOE,  RICHARD  ROE  and  JANE  BLACK, 

Defendants. 

Notice  of  Having  Deposited  Stock  Certificate  in 
Accordance  With  Order  Allowing  Appeal  and 
Supersedeas. 

To  B.  S.  Stowe,  trustee  in  Bankruptcy  of  the  Estate 
of  J.  Downey  Harvey,  a  Bankrupt,  and  to  Messrs. 
Schlesinger  &  Shaw  and  Edwin  H.  Williams,  His 
Attorneys : 
YOU  AND  EACH  OF  YOU  WILL  PLEASE 
TAKE  NOTICE,  that  the  defendant  in  the  above- 
entitled  action,  S.  G.  Harvey,  has  this  day  deposited 
with  the  Clerk  of  the  above-entitled  Court,  Certifi- 
cate No.  83  for  546  shares  of  the  capital  stock  of 
Shore  Line  Investment  Company,  a  corporation,  en- 
dorsed by  her.     That  the  said  deposit  is  made  in 
compliance  with  two  certain  orders  this  day  made  by 
the  above-entitled  Court,  to  wit:  An  order  allowing 
an  appeal  with  supersedeas,  and  also  an  order  grant- 
ing a  writ  of  error  with  supersedeas. 
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Bated,  this  2.1st  day  of  November,  1913. 

CHARLES  WHEELER  and 
JOHN  F.  BOWIE, 
Attorneys  for  Def .  S.  G.  Harvey.     [156] 
Above  Certificate  No.  83  received  this  21st  day  of 
Nov.,  1913. 

[Seal]  W.  B.  MALING, 

Clerk. 
By  C.  W.  Calbreath, 
Deputy. 
Receipt  of  a  copy  of  the  within  Notice  this  21st  day 
of  November,  1913,  is  hereby  admitted. 

SCHLESINGER  &  SHAW, 
ED.  H.  WILLIAMS, 

Attorneys  for  Plaintiff. 

[Endorsed] :  Filed  Nov.  25,  1913.    W.  B.  Maling, 
Clerk.    By  C.  W.  Calbreath,  Deputy  Clerk.     [157] 


In  the  United  States  Circuit  Court  of  Appeals  for 
the  Ninth  Circuit,  Northern  District  of  California. 

B.  iS.  STOWE,  Trustee  in  Bankruptcy  of  the  Estate 
of  J.  DOWNEY  HARVEY,  a  Bankrupt, 

Plaintiff, 

vs. 

J.  DOWNEY  HARVEY,  S.  G.  HARVEY,  JOHN 
DOE,  RICHARD  ROE  and  JANE  BLACK, 

Defendants. 

Stipulation  as  to  Record  on  Appeal. 

Both  a  writ  of  error  and  an  appeal  on  behalf  of  the 
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defendant,  S.  G.  Harvey,  having  been  allowed  in  the 
above-entitled  cause, — 

IT  IS  HEREBY  STIPULATED,  by  and  between 
plaintiff  and  said  defendant  and  their  respective 
counsel  undersigned,  that  subject  to  the  approval  of 
the  above-entitled  court,  a  single  transcript  may  be 
printed  by  the  Clerk  of  the  District  Court,  covering 
the  record  both  on  writ  of  error  and  on  appeal,  with- 
out duplication  as  to  pleadings  or  other  papers  form- 
ing a  part  of  the  above  records. 

All  rights  to  make  any  and  every  objection  to  the 
propriety  of  said  appeal  and  writ  and  motions  to  dis- 
miss the  same  are  reserved. 

Dated,  this  8th  day  of  December,  1913. 

A.  E.  SHAW, 
BERT  SCHLESINGER, 
SCHLESINOER  &  SHAW, 
EDWIN  H.  WILLIAMS, 

Attorneys  for  Plaintiff. 
CHARLES  W.  WHEELER,  and 
JOHN  P.  BOWIE, 
Attorneys  for  Defendant  S.  G.  Harvey.     [158] 

[Order  on  Stipulation  as  to  Record  on  Appeal.] 

It  is  so  ordered  by  the  Court. 

WM.  W.  MORROW, 

Judge. 

[Endorsed] :  Filed  Dec.  31,  1913.  W.  B.  Maling, 
Clerk.    By  C.  W.  Calbreath,  Deputy  Clerk.     [159] 
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Certificate  of  Clerk  U.  S.  District  Court  to  Transcript 
on  Appeal  and  Writ  of  Error. 

I,  W.  B.  Maling,  Clerk  of  the  District  Court  of  the 
United  States  of  America,  for  the  Northern  District 
of  California,  do  hereby  certify  the  foregoing  159 
pages,  numbered  from  1  to  159,  inclusive,  contain  a 
full,  true,  and  correct  Transcript  of  the  record  and 
proceedings  in  the  case  of  B.  S.  iStowe,  Trustee  in 
Bankruptcy  of  the  Estate  of  J.  Downey  Harvey,  a 
Bankrupt,  Plaintiff,  vs.  J.  Downey  Harvey,  S.  G. 
Harvey  et  ah.  Defendants,  numbered  15,222,  as  the 
same  now  remain  on  file  and  of  record  in  the  office 
of  the  Clerk  of  said  District  Court;  said  Transcript 
having  been  prepared  pursuant  to  and  in  accordance 
with  the  ^^  Amended  Praecipe  for  Transcript  on  Ap- 
peal and  Writ  of  Error"  and  the  instructions  of 
attorneys  for  defendants  and  appellants  herein,  a 
copy  of  which  said  Praecipe  is  contained  in  the  fore- 
going Transcript. 

I  further  certify  that  the  costs  of  preparing  and 
certifying  the  foregoing  Transcript  on  Appeal  and 
Writ  of  Error  is  the  sum  of  Ninety-three  Dollars  and 
Eighty  Cents  ($93.80'),  and  that  the  same  has  been 
paid  to  me  by  the  attorney  for  appellant  herein. 

Annexed  hereto  are  the  original  Citations  on  Ap- 
peal and  Writ  of  Error  and  the  Original  Writ  of 
Error  with  the  return  attached  thereto. 

IN  WITNESS  WHEREOF,  I  have  hereunto  set 
my  hand  and  affixed  the  seal  of  said  District  Court 
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this  4th  day  of  April,  A.  D.  1914. 

[Seal]  W.  B.  MALING, 

Clerk. 
By  Lyle  S.  Morris, 
Deputy  Clerk.     [160] 


Citation  on  Appeal  (Original). 

UNITED  STATES  OF  AMERICA,— ss. 

The  President  of  the  United  States,  to  B.  S.  Stowe, 
Trustee  in  Bankruptcy  of  the  Estate  of  J. 
Downey  Harvey,  a  Bankrupt,  Greeting: 
You  are  hereby  cited  and  admonished  to  be  and 
appear  at  a  United  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit,  to  be  holden  at  the  Citv  of  San 
Francisco,  in  the  State  of  California,  on  the  14th  day 
of  March,  1914,  being  within  thirty  days  from  the 
date  hereof,  pursuant  to  an  order  allowing  an  appeal, 
of  record  in  the  Clerk's  office  of  the  District  Court 
of  the  United  States,  for  the  Northern  District  of 
California,  in  the  suit  numbered  15,222  in  the  records 
of  the  said  Court,  wherein  S.  G.  Harvey  is  defendant 
and  appellant,  and  you  are  plaintiff  and  appellee,  to 
show  cause,  if  any  there  be,  why  the  decree  rendered 
against  the  said  defendant  and  appellant  S.  G.  Har- 
vey, as  in  said  order  allowing  appeal  and  in  said 
decree  mentioned,  should  not  be  corrected,  and  why 
speedy  justice  should  not  be  done  to  the  parties  in 
that  behalf. 

WITNESS,    the    Honorable    M.    T.    DOOLING, 
United  States  District  Judge  for  the  Northern  Dis- 
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trict  of  California,  this  14th  day  of  February,  1914. 

M.  T.  DOOLING, 
United  States  District  Judge. 
Reserving  all  objections  and  exceptions  receipt 
of  a  copy  admitted  this  16  day  of  February,  1914. 

BERT  SCHLESSINGER, 
A.  E.  SHAW, 
E.  H.  WILLIAMS, 
Solicitors  for  B.  S.  Stowe,  Trustee,  Plaintiff  and  Ap- 
peUee.     [161] 

[Endorsed]:  No.  15,222.  In  the  United  States 
District  Court  for  the  Northern  District  of  Cali- 
fornia, Division  No.  One.  B.  S.  Stowe,  Trustee  in 
Bankruptcy  of  the  Estate  of  J.  Downey  Harvey,  a 
Bankrupt,  Plaintiff,  vs.  J.  Downey  Harvey,  S.  G. 
Harvey,  John  Doe,  Richard  Roe,  Jane  Black,  De- 
fendants. Citation.  Original.  Filed  Feb.  16, 1914. 
W.  B.  Maling,  Clerk.  By  C.  W.  Calbreath,  Deputy 
Clerk. 


In  the  District  Court  of  the  United  States,  in  and 
for  the  Northern  District  of  California,  Division 
Number  One, 

No.  15,222. 

B.  S.  iSTOWE,  Trustee  in  Bankruptcy  of  the  Estate 
of  J.  DOWNEY  HARVEY,  a  Bankrupt, 

Plaintiff, 
vs. 

J.  DOWNEY  HARVEY,  S.  G.  HARVEY,  JOHN 
DOE,  RICHARD  ROE  and  JANE  BLACK, 

Defendants. 
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Writ  of  Error  (Original). 

United  States  of  America, — ss. 
The  President  of  the  United  States  to  the  Honorable 
Judge  of  the  District  Court  of  the  United  States, 
for  the  Northern  District  of  California,  Division 
Number  One,  Greeting: 
Because  in  the  record  and  proceedings,  as  also  in  the 
rendition  of  the  judgment  of  a  plea  which  is  in  the 
'said  District  Court  before  you  between  S.  G.  Harvey, 
plaintiff  in  error,  and  B.  S.  Stowe,  Trustee  in  Bank- 
ruptcy of  the  Estate  of  J.  Downey  Harvey,  a  bank- 
rupt, defendant  in  error,  a  manifest  error  hath  hap- 
pened to  the  damage  of  S.  G.  Harvey,  plaintiff  in 
error,  as  by  said  complaint  appears,  and  we  being 
walling  that  error,  if  any  hath  been,  should  be  cor- 
rected and  full  and  speedy  justice  be  done  to  the 
party  aforesaid,  in  this  behalf,  do  command  you,  if 
judgment  be  therein  given,  that  under  your  seal  you 
send  the  record  and  proceedings  aforesaid,  with  all 
things  concerning  the  same,  to  the  United  States 
Circuit  Court     [164]     of  Appeals,  for  the  Ninth  Cir- 
cuit, together  with  this  writ,  so  that  you  have  the 
same,  at  the  City  and  County  of  San  Francisco,  State 
of  California,  where  said  Court  is  sitting,  within 
thirty  days  from  the  date  hereof,  in  the  said  Circuit 
Court  of  Appeals,  to  be  then  and  there  held,  and  the 
record  and  proceedings  aforesaid  being  inspected, 
the  said  United  States  Court  of  Appeals  may  cause 
further  to  be  done  therein  to  correct  the  error  what 
of  right,  and  according  to  the  law  and  customs  of  the 
United  States  should  be  done. 
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WITNESS,  the  Honorable  EDWARD  D.  WHITE, 
Chief  Justice  of  the  United  States,  this  24th  day  of 
November,  A.  D.  1913. 

[Seal]  W.  B.  MALING, 

Clerk  of  the  District  Court  of  the  United  States,  in 
and  for  the  Northern  District  of  California. 

C.  W.  Calbreath, 
Deputy. 
Allowed  this  21st  day  of  November,  A.  D.  1913. 

WM.  C.  VAN  FLEET, 

Judge.     [165] 
24th  day  of  November,  1913,  is  hereby  admitted. 

SCHLESINGER  &  SHAW, 
EDWIN  H.  WILLIAMS, 

Attorneys  for  Plaintiff. 

[Elidorsed]:  No.  15,222.  In  the  United  States 
District  Court  for  the  Northern  District  of  Califor- 
nia, Division  No.  One.  B.  S.  Stowe,  Trustee  in 
Bankruptcy  of  the  Estate  of  J.  Downey  Harvey,  a 
Bankrupt,  Plaintiff,  vs.  J.  Downey  Harvey,  S.  G. 
Harvey,  John  Doe,  Richard  Roe,  Jane  Black,  Defend- 
ants. Writ  of  Error.  Piled  Nov.  25,  1913.  W.  B. 
Maling,  Clerk.    By  C.  W.  Calbreath,  Deputy  Clerk. 


Return  to  Writ  of  Error. 

The  Answer  of  the  Judges  of  the  District  Court  of 
United  States  of  America,  for  the  Northern  District 
of  California,  to  the  within  Writ  of  Error. 

As  within  we  are  commanded,  we  certify  under 
the  seal  of  our  said  District  Court,  in  a  certain 
schedule  to  this  Writ  annexed,  the  record  and  all 
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proceedings  of  the  plaint  whereof  mention  is  within 
made,  with  all  things  touching  the  same,  to  the  United 
States  Circuit  Court  of  Appeals,  for  the  Ninth  Cir- 
cuit, within  mentioned,  at  the  day  and  place  within 
contained. 

We  further  certify  that  a  copy  of  this  Writ  was  on 
the  25th  day  of  November,  A.  D.  1913,  duly  lodged 
in  the  case  in  this  Court  for  the  within  named  de- 
fendant in  error. 

By  the  Court: 
[Seal]  W.  B.  MALING, 

Clerk  United  States  District  Court  Northern  District 
of  California. 

By  Lyle  S.  Morris, 
Deputy  Clerk.     [168] 


Citation  on  Writ  of  Error  (Original). 

UNITED  STATES  OF  AMERICA,— ss. 

The  President  of  the  United  States,  to  B.  S.  Stowe, 
Trustee   in  Bankruptcy   of  the   Estate   of  J. 
Downey  Harvey,  a  Bankrupt,  Greeting: 
You  are  hereby  cited  and  admonished  to  be  and 
appear  at  a  United  States  Circuit  Court  of  Appeals, 
for  the  Ninth  District,  to  be  holden  at  the  City  and 
County  of  San  Francisco,  in  the  State  of  California, 
on  the  14th  day  of  March,  1914,  being  within  thirty 
days  from,  the  date  hereof,  pursuant  to  a  Writ  of 
Error  filed  in  the  clerk's  office  of  the  District  Court 
of  the  United  States,  in  and  for  the  Northern  Dis- 
trict of  California,  wherein  S.  G.  Harvey,  is  the 
plaintiff  in  error,  and  you  are  the  defendant  in  error, 
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to  show  cause,  if  any  there  be,  why  the  judgment 
rendered  against  the  said  plaintiff  in  error  as  in  the 
said  writ  of  error  mentioned,  should  not  be  corrected, 
and  why  speedy  justice  should  not  be  done  to  the 
party  in  that  behalf. 

WITNESS,  the  Honorable  M.  T.  DOOLING, 
United  States  District  Judge  for  the  Northern  Dis- 
trict of  California,  this  14th  day  of  February,  A.  D. 
1914. 

M.  T.  DOOLING, 
United  States  District  Judge. 
Eeserving  all  objections  and  exceptions,  receipt  of 
a  copy  admitted  this  16th  day  of  February,  1914. 

BERT  SCHLESINGER, 
A.  E.  SHAW, 
E.  H.  WILLIAMS, 
Solicitors  for  B.  S.  Stowe,  Trustee,  Defendant  in 
Error.     [169] 

[Endorsed]:  No.  15,222.  In  the  United  States 
District  Court  for  the  Northern  District  of  Califor- 
nia, Division  No.  One.  B.  S.  Stowe,  Trustee  in 
Bankruptcy  of  the  Estate  of  J.  Downey  Harvey,  a 
Bankrupt,  Plaintiff,  vs.  J.  Downey  Harvey,  S.  G-. 
Harvey,  John  Doe,  Richard  Roe,  Jane  Black,  Defend- 
ants. Citation.  Original.  Filed  Feb.  16,  1914.  W. 
B.  Maling,  Clerk.  By  C.  W.  Calbreath,  Deputy 
Clerk.     [170] 


[Endorsed]:  No.  2401.  United  States  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit.  S.  O.  Har- 
vey, Appellant  and  Plaintiff  in  Error,  vs.  B.  S.  Stowe, 
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as  Trustee  in  Bankruptcy  of  the  Estate  of  J.  Downey- 
Harvey,  a  Bankrupt,  Appellee  and  Defendant  in 
Error.  Transcript  of  Record.  Upon  Appeal  from 
and  Writ  of  Error  to  the  United  States  District  Court 
for  the  Northern  District  of  California,  First  Di- 
vision. 

Received  and  filed  April  4, 1914. 

PRANK  D.  MONCKTON, 
Clerk  of  the  United  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit. 

By  Meredith  Sawyer, 
Deputy  Clerk. 


In  the  United  States  Circuit  Court  of  Appeals  for 

the  Ninth  District, 

S.  G.  HARVEY, 

Appellant  and  Plaintiff  in  Error, 
vs. 

B.  S.  STOWE,  Trustee  in  Bankruptcy  of  the  Estate 
of  J.  DOWNEY  HARVEY,  a  Bankrupt, 
Appellee  and  Defendant  in  Error. 

Affidavit  far  Extension  of  Time  to  File  Record  and 

Docket  Cause. 

State  of  California, 

City  and  County  of  San  Prancisco, — ^^ss. 

Nathan  Moran,  being  first  duly  sworn,  deposes  and 
says: 

That  he  is  an  attorney  at  law  duly  admitted  to 
practice  in  all  of  the  courts  of  the  State  of  Califor- 
nia, and  in  the  District  Court  of  the  United  States, 
for  the  Northern  District  of  California.    That  here- 
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tofore,  on  or  about  the  13th  day  of  March,  1914,  affi- 
ant made  an  affidavit  for  an  extension  of  time  to  file 
record  and  docket  the  above-entitled  cause  in  this 
Court,  and  hereby  refers  to  said  affidavit,  and  by  ref- 
erence incorporates  herein  the  facts  and  statements 
there  deposed  to.  That  upon  said  affidavit  this  Court 
made  an  order  allowing  fifteen  (15)  days  from  and 
after  the  14th  day  of  March,  1914,  within  which  to 
file  the  record  and  docket  the  said  cause.  That  affi- 
ant promptly  thereafter  delivered  to  the  solicitors 
and  attorneys  for  the  appellee  and  defendant  in  er- 
ror, an  engrossed  copy  of  the  statement  of  evidence 
on  appeal.  That  by  reason  of  his  engagement  in  a 
case  pending  in  the  District  Court  of  the  United 
States,  the  attorney  for  the  appellee  and  defend- 
ant in  error  having  charge  of  the  preparation 
of  said  record,  was  unable  to  complete  his  comparison 
thereof  until  to-day.  That  the  said  statement  was 
this  day  stipulated  to  by  the  attorneys  and  solicitors 
for  the  respective  parties,  and  was  approved  by  a 
Judge  of  the  District  Court  of  the  United  States,  and 
was  filed  in  the  office  of  the  Clerk  of  the  First  Divi- 
sion of  the  last-mentioned  court. 

That  further  time  is  required  by  the  Clerk  of  the 
said  last-mentioned  Court  to  prepare  the  said  rec- 
ord. That  affiant  is  informed  by  the  Clerk  of  the 
District  Court  of  the  United  States,  an-d  believes  that 
said  record  can  be  prepared  and  filed  in  the  office  of 
the  Clerk  of  this  Court,  on  or  before  the  4th  day  of 
April,  1914,  and  in  time  to  be  assigned  for  hearing 
upon  the  May  Calendar  of  this  Court. 

WHEREFORE  affiant  respectfuUy  requests  that 
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an  order  be  made  granting  five  (5)  days  additional 
time,  fromi  and  after  this  date,  to  file  said  record  on 
appeal  and  on  writ  of  error  in  this  cause,  and  to 
docket  the  said  cause. 

Further  deponient  saitih  not. 

NATHAN  MOR AN. 

Subscribed  and  sworn  to  before  me  this  30th  day 
of  March,  1914. 

[Seal]  ALICE  SPENCER, 

Notary  Public  in  and  for  tbe  City  and  County  of  San 
FraQcisco,  State  of  California. 

[Order  Extending  Time  to  April  4,  1914,  to  File 
Record  Thereof  and  to  Docket  Cause  in  Appel- 
late Court.] 

Upon  reading  and  filing  the  foregoing  affidavit^ 
and  good  cause  appearing  therefor : 

IT  IS  HEREBY  ORDERED,  that  five  (5)  day® 
from  and  after  the  30th  day  of  March,  1914',  be,  and 
the  same  is,  hereby  granted  for  the  filing  of  the  rec- 
ord and  the  docketing  of  the  above-entitled  cause  on 
appeal  and  writ  of  error. 

Dated  March  SOth,  1914. 

WM.  W.  MORROW, 

Judge. 

[Endorsed] :  No.  15,2i22.  In  the  United  States  Cir- 
cuit Court  of  Appeals  for  the  Ninth  Circuit.  S.  G. 
Harvey,  Appellant  and  Pltff.  in  Error,  vs.  B.  S. 
Stowe,  Trustee  in  Bankruptcy  of  the  Estate  of  J. 
Downey  Harvey,  a  Bankrupt,  Appellee  and  Deft,  in 
Error.  Affidavit  for  Extension  of  Time  to  File  Rec- 
ord and  Docket  Cause  and  Order.    Filed  Mar.  31, 
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1914.  W.  B.  Maling,  Clerk.  By ,  Dep- 
uty Clerk.  Filed  Mar.  31,  1914.  P.  D.  Monckton, 
Clerk. 

In  the  United  States  Circuit  Court  of  Appeals  for 

the  Ninth  Circuit, 
S.  G.  HARVEY, 

Appellant  and  Plaintiff  in  Error, 
vs. 

B.  S.  STOWE,  Trustee  in  Bankruptcy  of  the  Estate 
of  J.  DOWNEY  HARVEY,  a  Bankrupt, 
Appellee  and  Defendant  in  Error. 

Affidavit  far  Extension  of  Time  to  File  Record  and 

Docket  Cause. 

State  of  California, 

City  and  County  of  San  Francisco, — ^ss. 

Nathan  Moran,  being  first  duly  sworn,  deposes  and 
says : 

That  he  is  an  attorney  at  law  duly  admitted  to 
practice  in  all  of  the  courts  of  the  State  of  Califor- 
nia, aad  in  the  District  Court  of  the  United  States, 
for  the  Northern  District  of  California.  That  he  is 
associated  with,  and  employed  by,  Charles  S.  Wheeler 
and  John  P.  Bowie,  attorneys  and  solicitors  for  S.  O. 
Harvey,  appellant  and  plaintiff  in  error  in  the  above- 
entitled  cause.  That  an  appeal  and  a  Writ  of  Error 
have  both  been  allowed  to  the  said  S.  G.  Harvey,  in 
said  cause,  and  that  affiant  has  charge  of  the  prepara- 
tion of  the  record  on  such  appeal  and  Writ  of  Error, 
and  is  the  only  person  representing  the  said  S.  G. 
Harvey  thoroughly  familiar  with  the  condition  of 
the  above-entitled  cause,  and  the  records  thereof. 
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That  the  above-entitled  court,  upon  stipulation  of  the 
parties,  heretofore  made  an  order  allowing  the  ap- 
peal and  Writ  of  Error  in  said  cause  to  be  brought 
up  upon  a  single  record. 

That  there  was  prepared,  under  the  direction  of 
affiant,  a  statement  of  the  evidence  on  appeal,  on  be- 
half of  the  appellant,  and  the  same  was  lodged  in  the 
office  of  the  Clerk  of  the  District  Court  of  the  United 
States  for  the  Northern  District  of  California,  at  the 
time  of  filing  appellant's  praecipe,  under  Eule  75  of 
Rules  of  Praetice  in  Equity  promulgated  by  the  Su- 
preme Court  of  the  United  States.  That  the  appel- 
lee, in  due  time,  proposed  amendments  to  the  said 
statement.  That  affiant  was  unable  to  agree  with  the 
solicitors  of  the  appellee,  upon  a  settlement  and  al- 
lowance of  the  said  amendments  to  the  said  state- 
ment of  evidenee  on  appeal,  until  within  ten  days 
last  past,  or  thereabouts,  owing  to  the  absence  from 
the  State  of  California  of  the  solicitor  for  the  appel- 
lee having  this  matter  in  charge.  That  affiant  has 
caused  to  be  prepared  an  engrossed  statement  of  evi- 
dence, embodying  the  amendments  of  appellee  agreed 
upon  by  the  respective  solicitors  for  the  parties,  and 
the  same  is  now  completed  with  the  exception  of  the 
incorporation  therein  of  certain  exhibits  offered  in 
evidence  at  the  hearing  of  the  cause. 

That  citations  were  duly  issued  upon  the  said  ap- 
peal and  upon  the  said  Writ  of  Error,  and  the  same 
are  returnable  in  the  above-entitled  court,  under  Rule 
16  of  the  said  court,  on  the  14th  day  of  March,  1914. 
That  for  the  causes  above  specified,  affiant  has  been 
unable  to  complete  the  record  for  filing  within  the 
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tiine  permitted  under  said  Rule  16.  That  affiant  ver- 
ily believes  that  the  said  record  can  be  completed  and 
filed  with  the  Clerk  of  the  District  Court  of  the 
United  States,  for  the  Northern  District  of  Califor- 
nia, within  ten  (10)  days,  or  thereabouts  from  the 
date  hereof.  That  in  order  to  permit  the  printing 
of  the  same  record,  which  will  be  somewhat  volumi- 
nous, an  extension  of  thirty  (30)  days  from  the  14th 
day  of  March,  1914,  within  which  to  file  said  record 
on  appeal  and  on  Writ  of  Error  in  this  cauise,  and  to 
docket  the  said  cause,  will  not  be  an  unreasonable 
time,  and  affiant  prays  that  an  order  be  made  grant- 
ing such  extension. 

Further  deponent  saith  not. 

NATHAN  MORAN. 

Subscribed  and  sworn  to  before  me  this  13th  day 
of  March,  1914. 

[Seal]  ALICE  SPENCER, 

Notary  Public  in  and  for  the  City  and  County  of  San 
Francisco,  State  of  California. 

[Order  Extending  Time  to  March  29,  1914,  to  File 
Record  Thereof  and  to  Docket  Cause  in  Appel- 
late Court.] 

Upon  reading  and  filing  the  foregoing  affidavit, 
and  good  cause  appearing  therefor : 

IT  IS  HEREBY  ORDERED,  that  fifteen  (15) 
days  from  and  after  the  14th  day  of  March,  1914,  be, 
and  the  same  is,  hereby  granted  for  the  filing  of  the 
record  and  the  docketing  of  the  above^entitled  cause 
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on  appeal  and  Writ  of  Error. 
Dated  March  13,  1914. 

WOSI.  W.  MORROW, 

Judge. 

[Endorsed]  :  No. .  In  the  United  States  Cir- 
cuit Court  of  Appeals  for  the  Ninth  Circuit.  S.  G. 
Harvey,  Appellant  and  Plaintiff  in  Error,  vs.  B.  S. 
Stowe,  Trustee  in  Bankruptcy  of  the  Estate  of  J. 
Downey  Harvey,  a  Bankrupt,  Appellee  and  Defend- 
ant in  Error.  Affidavit  and  Order  for  Extension  of 
Time  to  File  Record  and  Docket  Cause.  Filed  Mar. 
13,  1914.     F.  D.  Monckton,  Clerk. 

No.  2401.  United  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit.  Orders  Under  Rule  16  En^ 
larging  Time  to  April  4, 1914,  to  Pile  Record  Thereof 
and  to  Docket  Case.  Refiled  Apr.  4,  1914.  F.  D. 
Mon<?kton,  Clerk. 
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IN  THE 

IntteJi  States  Oltrrmt  Olourt  of  Appf  ab 

FOR  THE  NINTH  CIRCUIT 


S.  G.  HARVEY, 

Appellant  and  Plaintijf  in  Error, 


vs. 


B.  S.  STOWE,  as  Trustee  in  Bankruptcy 
of  the  Estate  of  J.  DOWNEY  HAR- 
VEY, a  Bankrupt, 

Appellee  and  Defendant  in  Error. 


No.  2401 


BRIEF  FOR  APPELLANT  AND 
PLAINTIFF  IN  ERROR. 


STATEMENT  OF  FACTS 

DID  MR.  HARVEY  GIVE  546  SHARES  OF  STOCK  OF 
THE  SHORE  LINE  INVESTMENT  COMPANY  TO 
MRS.  HARVEY  IN  1905  WHEN  HE  WAS  SOLVENT? 
OR  DID  HE  GIVE  IT  TO  HER  ON  NOVEMBER  26, 
1909,  WHEN  HE  WAS  INSOLVENT? 

That  is  the  only  issue  in  this  case. 
On  the  26th  day  of  November,   1909,  four  certifi- 
cates aggregating  546  shares  of  the  capital  stock  of 


the  Shore  Line  Investment  Company  were  transferred 
upon  the  books  of  said  corporation  from  the  name 
of  J.  Downey  Harvey  into  the  name  of  Sophie  G. 
Harvey  (Trans.,  p.  87). 

That  Mr.  Harvey  was  insolvent  on  November 
26th,  1909,  is  not  disputed  by  his  wife,  although  he 
was  not  adjudged  a  bankrupt  until  a  year  later.  If 
the  gift  to  her  of  the  said  stock  was  not  made  prior 
to  Nov.  26,  1909,  it  follows  as  matter  of  law  that  the 
gift  was  not  valid  as  against  Mr.  Harvey's  creditors. 

But  Mrs.  Harvey  claims  that  this  stock  was  given 
to  her  by  Mr.  Harvey  in  1905,  at  a  time  when  Mr. 
Harvey  was  entirely  solvent.  At  that  time  he  was 
worth  from  half  a  million  to  $750,000.00  above  all 
liabilities.  Mrs.  Harvey  alleges  that  certificates  rep- 
resenting these  shares  were  issued  to  Mr.  Harvey  in 
1905,  and  that  in  the  same  year  he  endorsed  and  de- 
livered them  to  her,  and  that  the  same  or  other  cer- 
tificates for  which  they  were  surrendered,  have  con- 
tinued ever  since  in  her  possession,  save  that  on  three 
occasions  one  or  more  of  said  certificates  were  deliv- 
ered into  the  custody  of  Mr.  Harvey  for  temporary 
purposes,  and  were  in  each  instance  returned  to  her 
within  a  few  days. 

It  is  not  disputed  that  at  some  time  there  was  a 
delivery  to  Mrs.  Harvey  of  certificates  representing 
this  stock.  The  sole  question  is:  In  which  year — 
1905  or  1909 — was  the  delivery  made? 
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THE  EVIDENCE  THAT  THE  GIFT  WAS  MADE  IN  1905. 

The  witnesses  whose  testimony  is  relied  upon  to 
establish  the  fact  that  the  gift  was  made  in  1905  are 
not  only  the  two  principals  to  the  transaction — Mr. 
and  Mrs.  Harvey; — but  also  Mr.  Fay,  now  Post- 
master of  San  Francisco — Mr.  Burke  Corbet,  a  reputa- 
ble practitioner  at  this  Bar;  Mr.  Wasserman  and  Mr. 
Crosby,  who  were  Mr.  Harvey's  bookkeepers,  and 
Mrs.  Barron,  daughter  of  Mr.  and  Mrs.  Harvey. 

Mr.  Harvey  testified  as  follows: 

"1  was  one  of  the  organizers  and  incorporators  of  the 
Shore  Line  Investment  Company,  incorporated.  In 
May  or  June,  1905,  prior  to  the  incorporation,  I  visited 
the  lands  subsequently  deeded  to  the  company.  My  wife 
was  with  me  on  the  occasion  of  my  first  visit  (Trans., 
p.  148).  ...  It  was  intended  as  an  investment  or 
improvement  land  company,  and  I  showed  Mrs.  Harvey 
where  the  principal  holdings  was  to  be  on  the  north  end 
of  Halfmoon  Bay,  now  known  as  Granada,  and  I  told 
her  we  were  about  to  acquire  property  there.  ...  I 
told  her  at  that  time  that  I  was  going  to  give  her  my 
stock  that  I  would  acquire  in  that  land  company.  After 
the  acquisition  of  the  land,  and  the  organization  of  the 
company,  the  stock  was  issued  to  me  in  June,  1905,  one 
lot,  another  lot  in  August,  1905,  and  two  lots  in  Sep- 
tember, 1905.  Stock  certificates  were  issued  to  me  and 
when  I  received  them,  I  endorsed  them  and  gave  them 
to  Mrs.  Harvey  in  conformity  to  what  I  told  her  I 
was  going  to  do"  (Trans.,  p.  149). 

Mr.  Harvey  further  testified  that  on  one  occasion 
in  1906  he  got  one  of  the  certificates  from  Mrs.  Har- 
vey and  transferred  the  same  into  the  name  of  J.  A. 
Folger,  to  enable  the  latter  to  act  as  a  Director  in 
the  corporation;  that  Mr.  Folger  endorsed  the  certifi- 
cate of   stock  and  it  was   returned  to  Mrs.   Harvey 


(Trans.,  p.  151)  ;  that  later  on,  in  1907,  the  certificate 
standing  in  Mr.  Folger's  name  was  again  placed  in 
Mr.  Harvey's  name  and  the  certificate  was  endorsed 
by  him  and  returned  to  Mrs.  Harvey  (Trans.,  p.  152). 

He  also  testified  that  early  in  November,  1909,  he 
got  all  the  stock  from  Mrs.  Harvey  and  delivered  it 
to  Mr.  Fay  for  use  in  a  proposed  financial  transaction, 
and  that  on  Nov.  26,  1909,  in  the  expectation  that 
Mrs.  Harvey  would  be  called  upon  to  sign  a  certain 
agreement  as  a  stockholder,  the  shares  were  trans- 
ferred into  her  name  (Trans.,  p.  153). 

The  witness  then  continued: 

"I  have  never  had  the  certificates  in  my  possession 
except  as  I  have  testified  here,  from  the  time  they  were 
first  delivered  until  this  action  was  commenced.     .     .     . 

"I  was  never  the  owner  of  the  stock  in  question  here 
— 546  shares  of  the  Shore  Line  Investment  Company.  I 
bought  it  for  Mrs.  Harvey.  I  never  considered  it  mine. 
It  was  my  money  which  purchased  the  stock,  but  I 
acquired  it  for  my  wife.  I  was  never  connected  with 
the  stock  in  any  way,  except  to  vote  it  and  carry  out 
the  duties  of  an  officer  of  the  corporation.  Immediately 
on  acquiring  the  stock  I  regarded  it  as  her  stock" 
(Trans.,  pp.  154-155). 

Mrs.  Harvey  testified  as  follows: 

"Mr.  Harvey  handed  me  certificates  of  stock  of  the 
Shore  Line  Investment  Company,  in  1905,  as  he  got 
them ;  in  San  Francisco,  some  of  them.  The  only  com- 
munication I  had  from  him  was  when  I  was  in  New 
York  to  the  effect  that  there  had  been  an  assessment 
and  that  he  had  paid  it,  and  when  I  came  home  I  gave 
him  the  certificates.  These  had  remained  altogether  in 
my  possession  from  1905  until  1909  with  the  exception 
of  the  time  of  the  payment  of  the  assessment,  and  the 
changing  of  the  shares  to  Mr.  Folger,  as  has  been  testi- 
fied here.  I  had  the  certificates  continuously  in  my 
possession  and  they  were  endorsed"  (Trans.,  p.  166). 


The  testimony  which  is  directly  corroborative  of  the 
testimony  of  Mr.  and  Mrs.  Harvey,  and  which  the 
learned  Judge  of  the  trial  court  seems  to  have  failed 
utterly  to  grasp  the  significance  of,  covers  a  number 
of  years.  Beginning  with  the  year  of  the  gift — 1905 — 
it  runs  as  follows: 

1905 — Mr.  Burke  Corbet,  an  attorney  of  this  Bar, 
associated  with  Mr.  Harvey  in  the  Shore  Line  Invest- 
ment Company,  and  Secretary  of  the  corporation,  tes- 
tifies : 

"I  am  the  Secretary  of  Shore  Line  Investment  Com- 
pany, a  corporation,  and  have  held  that  office  ever  since 
the  organization  of  that  company  in  May  or  June,  1905. 
.  .  .  I  also  have  in  my  possession  the  original  cer- 
tificates issued  to  Mr.  Harvey"    (Trans.,  pp.  86-87). 

"Prior  to  the  issuance  of  any  stock  whatever,  in  the 
name  of  Mr.  J.  Downey  Harvey,  I  had  a  discussion  with 
him  as  to  how  the  stock  that  was  subsequently  issued 
in  his  name  should  be  issued.  He  said  to  me  at  that 
time  that  he  was  buying  the  stock  and  was  giving  it  to 
Mrs.  Harvey.  I  suggested  to  him  then  that  if  this  was 
true  the  stock  should  be  issued  in  Mrs.  Harvey's  name. 
Mr.  Harvey  said  that  he  preferred  to  have  it  issued  in 
his  own  name  because  he  wanted  to  be  a  Director  of 
the  corporation,  and  wanted  to  participate  actively  in 
the  management  of  the  corporation.  I  told  him  at  that 
time,  and  at  a  number  of  other  times  when  subsequent 
stock  certificates  were  issued  in  his  name,  that  I  thought 
the  stock  ought  to  be  issued  in  the  name  of  Mrs.  Har- 
vey, if  she  was  the  owner  of  the  stock,  and  advised  him 
at  different  times  to  that  effect. 

"At  all  of  those  times  before  any  stock  was  ever  issued 
in  the  name  of  Mr.  Harvey,  he  stated  to  me  that  he  had 
given  the  stock  to  Mrs.  Harvey.  After  the  stock  was 
issued,  we  discussed  it  a  number  of  times,  and  he  told 
me  he  had  given  it  to  Mrs.  Harvey.  .  .  .  The  rea- 
son that  I,  knowing  these  facts,  permitted  him  to  sign 
a  document,  'we,  the  undersigned  owners  and  holders  of 
the  number  of  shares  of  stock,'  etc.,  was  because   the 


stock  showed  on  the  books  of  the  corporation  in  Mr. 
Harvey's  name,  and  I  deemed  it  advisable,  in  order  to 
make  the  thing  show  as  being  a  legal  document,  that  it 
be  signed  by  Mr.  Harvey,  and  I  advised  Mr.  Harvey  at 
that  time  to  sign  the  document"    (Trans.,  pp.  97-98). 

1906 — Mr.  Charles  W.  Fay,  now  Postmaster  of 
this  City  and  County,  testified  as  follows : 

"I  am  the  general  manager  of  the  Shore  Line  Invest- 
ment Company.     I  have  held  that  position  since  January, 

1906.  I  met  Mr.  Harvey  very  frequently.  .  .  .  Mr. 
Harvey  told  me  at  this  time  that  this  stock  was  Mrs. 
Harvey's.     This   was   in   1906"    (Trans.,  p.    164). 

1907 — Mrs.  Ward  Barron  testified  as  follows: 

''I  am  the  daughter  of  Mrs.  J.  Downey  Harvey.  Dur- 
ing the  winter  of  1907  I  resided  with  my  mother  in 
Monterey.  We  were  there  for  two  or  three  years  at  the 
Hotel  Del  Monte.  During  that  time  I  had  some 
conversation  with  my  mother  about  my  father's  af- 
fairs.    .     .     , 

''My  mother  was  worried  very  often  about  the  affairs  of 
the  Ocean  Shore,  and  I  asked  her  if  she  did  not  have 
anything  of  her  own  that  would  be  very  valuable,  and  she 
said  that  she  had  shares  in  the  Shore  Line  Investment 
Company,  and  those,  Mr.  Harvey  told  her,  were  going  to 
be  very  valuable  some  day.     This  conversation  took  place  in 

1907,  and  several  times  after  that"  (Trans.,  p.  174). 

1907 — -Edwin  A.  Wasserman,  former  bookkeeper 
of  Mr.  Harvey,  testified  as  follows: 

"At  the  time  the  assessment  of  the  stock  was  paid, — I 
do  not  know  the  exact  date,  but  it  would  show  in  the  book, 
— I  remember  distinctly  about  asking  Mr.  Harvey  about  a 
receipt  or  entry  for  that  assessment,  and  he  told  me  that 
Mrs.  Harvey — she,  I  think,  was  away  at  the  time — that 
when  she  came  back  he  would  have  the  receipt  entered  on 
the  stock.  It  was  my  habit  when  Mr.  Harvey  paid  an 
assessment,  to  have  the  receipt  entered  on  the  back  of  the 
stock.     Mr.  Harvey  told  me  that  Mrs.  Harvey  had  posses- 


sion  of  the  stock  at  this  time  when  the  assessment  was 
paid.  This  date  was  April  13,  1907.  I  made  the  entry  on 
page  44  of  Mr.  Harvey's  ledger  showing  the  payment  of 
this  assessment"   (Trans.,  p.  116). 

1907 — James  W.  Crosby,  afterwards  Mr.  Harvey's 
bookkeeper  but  who  in  1907  was  in  the  employ  of 
Shore  Line  Investment  Company,  testified  as  follows: 

"I  was  in  the  employ  of  the  Shore  Line  Investment  Co. 
at  the  time  that  the  assessment  was  paid  in  1907.  I  had 
a  conversation  with  Mr.  Harvey  at  this  time.  ...  I 
do  not  remember  the  exact  conversation,  but  he  brought 
me  a  check  in  payment  of  the  assessment.  He  told  me  at 
that  time  that  it  was  to  pay  the  assessment  on  Mrs.  Har- 
vey's stock,  that  Mrs.  Harvey  was  away  at  the  time  and 
consequently  he  could  not  get  the  certificates,  but  he  would 
bring  them  to  me  later  to  have  the  notation  'assessment 
paid'  stamped  or  written  on  the  back  of  the  certificates. 
This  was  done  at  a  later  day"   (Trans.,  pp.   127-128). 

1905-1908 — Mr.  Wasserman  testified  further  to 
the  following  very  significant  circumstance: 

"I  remained  in  Mr.  Harvey's  employ  until  about  the 
middle  of  1908.  .  .  .  While  I  was  in  Mr.  Harvey's 
employ  I  had  access  to  his  safe  where  he  kept  stocks  and 
bonds  and  papers  of  that  character.  We  had  two  safes  at 
that  time,  in  his  office,  one  was  a  personal  safe  of  Mr. 
Harvey's  and  the  other  was  the  safe  of  the  Martin  Estate. 
At  all  times,  commencing  with  1905,  I  had  access  to  all 
compartments  of  Mr.  Harvey's  safe,  except  one  compart- 
ment which  was  held  by  a  friend  of  Mr.  Harvey's  who 
was  in  the  office.  All  the  rest  of  the  safe  was  used  by 
Mr.  Harvey.  I  also  went  quite  frequently  to  Mr.  Harvey's 
safe  deposit  box. 

*T  went  there  a  great  many  times  for  the  purpose  of 
checking  up  the  assets  in  that  box.  This  box  was  in  the 
First  National  Bank  at  Bush  and  Sansome  Streets.  During 
each  year  at  least,  that  I  was  in  Mr.  Harvey's  employ,  I 
went  to  this  box  and  checked  up  the  securities.  At  the 
time  of  the  San  Francisco  Fire  I  went  up  to  the  office  in 
the  Columbian  Building,  opened  the  safe  and  gathered  up 
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all  our  securities  and  papers  that  I  thought  were  valuable. 
I  took  them  down  to  an  automobile  which  I  had  at  that 
time,  and  out  to  Mr.  Harvey's  house.  One  block  of  papers 
I  carried  around  for  some  time  in  a  wallet,  on  my  person, 
as  I  did  not  know  whether  Mr.  Harvey's  house  would 
burn  or  not.  This  was  the  wallet  within  which  Mr.  Har- 
vey had  his  securities,  insurance  policies  and  other  valuable 
papers. 

"I  never  saw  any  stock  of  the  Shore  Line  Investment 
Company  in  Mr.  Harvey's  custody,  either  in  his  office  safe, 
or  in  his  safe-deposit  box,  or  at  the  time  that  I  took  his 
securities  to  his  house.  At  no  time  between  the  year  1905, 
and  the  time  that  I  left  Mr.  Harvey's  employ  in  1908,  did 
I  see  any  certificates  of  stock  of  the  Shore  Line  Investment 
Co.  in  the  custody  or  control  of  Mr.  Harvey"  (Trans.,  pp. 
116-118). 

1909 — Charles  W.  Fay  further  testified  as  follows: 

'T  recall  the  circumstance  of  a  negotiation  with  reference 
to  paying  off  some  indebtedness  of  the  Shore  Line  Invest- 
ment Company,  in  1909.  As  General  Manager  of  the  Shore 
Line  Investment  Company,  I  was  authorized  to  negotiate 
for  a  loan  to  clean  up  this  indebtedness.  I  negotiated  with 
a  certain  banking  institution  here,  and  one  of  the  condi- 
tions was  that  the  stock  of  the  various  stockholders,  or  at 
least  90%  of  them  was  called  for,  for  the  purpose  of  se- 
curing this  loan.  Also,  that  an  agreement  should  be  signed 
by  the  owners  of  the  stock,  holding  themselves  proportion- 
ately liable  for  the  amount  to  be  borrowed.  I  called  on 
Mr.  Harvey  and  asked  him  for  the  stock  held  in  his  name 
in  this  Company,  explaining  my  purpose.  He  said  he  would 
get  the  stock;  that  it  was  Mrs.  Harvey's  stock.  I  asked 
him  how  long  it  would  be,  and  he  said  he  would  have  to 
send  for  it;  I  believe  that  Mrs.  Harvey  was  then  at  Del 
Monte.  Two  or  three  days  subsequently  I  called  on  him 
and  he  gave  me  the  certificates  of  stock  standing  in  his 
name,  endorsed"   (Trans.,  pp.   164-165). 

"When  Mr.  Harvey  gave  me  those  certificates,  as  I  pre- 
viously testified,  they  bore  his  endorsement  on  the  back. 
The  earliest  date  that  I  saw  these  certificates  was  the  latter 
part  of  October  or  the  first  part  of  November,  1909.  They 
were  not  endorsed  to  Mrs.  Harvey,  but  simply  in  blank, 
as  I  recall  them"  (Trans.,  pp. .  175-176). 


Upon  the  foregoing  testimony  it  is  perfectly  clear 
that  the  delivery  of  this  stock  to  Mrs.  Harvey  took 
place  in  1905. 

"The  effect  of  the  evidence  of  consistent  statements  is 
that  the  supposed  fact  of  not  speaking  formerly,  from 
which  we  are  to  infer  a  recent  contrivance  of  the  story  is 
disposed  of  by  denying  it  to  be  a  fact,  inasmuch  as  the 
witness  did  speak  and  tell  the  same  story.  This  use  of 
former  similar  statements  is  universally  conceded  to  be 
proper." 

Wigmore  on  Evidence,  Sec.   1129,  Vol.  II. 

'Tt  is  contended  by  the  appellants  that  all  statements 
.  .  .  of  admissions  made  by  John  W.  Holland  that  he 
had  given  the  stock  to  his  wife  are  inadmissible.  It  must 
be  borne  in  mind  that  the  statements  of  John  W.  Holland, 
sought  to  be  excluded,  were  made  by  him  when  he  was 
entirely  free  from  debt.  The  question  is,  therefore,  whether 
declarations  of  a  husband,  who  is  free  from  debt  at  the 
time  the  declarations  are  made,  are  admissible  to  prove  a 
gift  in  favor  of  his  wife.  Upon  well-settled  principles,  we 
answer  this  question  in  the  affirmative.  Not  only  was  the 
gift  in  question  made  when  the  donor  was  free  from  debt, 
but  his  declarations  touching  the  gift  were  practically  con- 
temporaneous therewith,  and  made  when,  as  shown  by  the 
record,  from  the  nature  of  things,  he  could  have  had  no 
suspicion  of  the  financial  difficulties  in  which  he  was  sub- 
sequently involved  by  the  speculations  of  his  brother.    .     .    . 

*'To  hold  inadmissible  the  declarations  of  the  husband 
made  under  the  circumstances  of  the  case  in  judgment, 
would  be,  as  said  by  the  learned  judge  of  the  circuit  court, 
to  defeat  a  class  of  benefactions  which,  under  certain  con- 
ditions, are  not  only  lawful,  but  are  in  a  high  degree  com- 
mendable." 

First  National  Bank  v.  Holland,  39  S.  E.^  126, 
128. 

Unless  not  only  Mr.  and  Mrs.  Harvey,  but  also 
the    Postmaster   of   San    Francisco;   together   with    a 
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reputable  member  of  this  Bar;  and  two  young  book- 
keepers and  a  young  matron  (whose  simple  story  of 
her  mother's  declarations  made  to  her  in  1907  stand 
out  in  sharp  contrast  to  what  a  perjurer  would  likely 
have  brought  to  the  aid  of  the  mother  under  such 
circumstances) — unless  all  these  witnesses  have  falsi- 
fied themselves, — there  is  no  excuse  for  doubting  that 
this  stock  was  given  over  to  Mrs.  Harvey  in  1905. 

And  yet,  in  the  face  of  all  of  this  testimony  the 
learned  Judge  of  the  trial  court  has  held  that  this 
stock  was  never  given  to  Mrs.  Harvey  in  1905,  or  at 
any  time  prior  to  November  26,  1909. 

The  meaning  of  such  a  decision — its  effect  upon  the 
reputations  of  the  parties  involved — is  obvious. 

Without  hesitation  we  therefore  ask  the  Court  to 
examine  with  critical  and  unusual  care  into  the  rea- 
sons assigned  by  the  learned  Judge  of  the  court  below 
for  refusing  to  accept  as  true  the  statements  of  Mr. 
and  Mrs.  Harvey. 

First  as  to  Mr.  Harvey: 

THE    REASON    OF   THE   TRIAL    COURT    FOR    REJECTING 
MR.  HARVEY'S  TESTIMONY. 

The  trial  court  admitted  in  evidence,  over  the  stren- 
uous objections  of  the  defendant,  the  minutes  of  cer- 
tain Stockholders'  and  Directors'  meetings  of  the  Shore 
Line  Investment  Company;  also  a  letter  written  by 
Mr.  Wasserman — Mr.  Harvey's  bookkeeper — to  Mr. 
Harvey;  and  also  certain  entries  from  the  private 
books  of  Mr.  Harvey.     This  documentary  matter  con- 
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stitutes  the  evidence  upon  which  the  Court  has  re- 
fused to  accept  Mr.  Harvey^s  testimony  as  true. 

It  will  be  noted  by  the  Court  that  these  books  and 
papers  were  not  introduced  for  purposes  of  impeach- 
ment. They  were  offered  and  received  in  plaintiff^s 
case  in  chief  as  substantive  evidence  tending  to  prove 
that  no  gift  had  been  made  to  Mrs.  Harvey  prior  to 
November  26,  IQOQ. 

Later  on  in  this  brief  we  shall  make  it  plain  that 
the  admission  of  this  evidence  was  erroneous;  but 
for  present  purposes  we  shall  assume  that  it  was  prop- 
erly before  the  Court.  The  immediate  question, 
therefore,  is.  What  weight  should  these  transactions 
have  against  the  testimony  of  Mr.  Harvey  that  in 
1905  he  endorsed  and  delivered  these  certificates  to 
his  wife  with  the  intention  of  making  a  gift  of  the 
stock  which  they  represented? 

We  shall  first  consider  the  matters  disclosed  by  the 
minutes  of  the  meetings  of  the  Stockholders  and  Di- 
rectors of  the  Shore  Line  Investment  Company.  These 
minutes,  if  properly  receivable  in  evidence,  would 
establish  the  following  acts  and  transactions,  which 
the  learned  trial  Judge  has  considered  to  be  potent 
facts  to  overthrow  Mr.  Harvey's  testimony  as  to  the 
date  of  the  gift: 

I.  Notwithstanding  Mr.  Harvey's  testimony  that 
he  had  already  endorsed  and  delivered  to  Mrs.  Harvey 
these  certificates  of  stock  representing  546  shares,  Mr. 
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reputable  member  of  this  Bar;  and  two  young  book- 
keepers and  a  young  matron  (whose  simple  story  of 
her  mother's  declarations  made  to  her  in  1907  stand 
out  in  sharp  contrast  to  what  a  perjurer  would  likely 
have  brought  to  the  aid  of  the  mother  under  such 
circumstances) — unless  all  these  witnesses  have  falsi- 
fied themselves, — there  is  no  excuse  for  doubting  that 
this  stock  was  given  over  to  Mrs.  Harvey  in  1905. 

And  yet,  in  the  face  of  all  of  this  testimony  the 
learned  Judge  of  the  trial  court  has  held  that  this 
stock  was  never  given  to  Mrs.  Harvey  in  1905,  or  at 
any  time  prior  to  November  26,  1909. 

The  meaning  of  such  a  decision— its  effect  upon  the 
reputations  of  the  parties  involved — is  obvious. 

Without  hesitation  we  therefore  ask  the  Court  to 
examine  with  critical  and  unusual  care  into  the  rea- 
sons assigned  by  the  learned  Judge  of  the  court  below 
for  refusing  to  accept  as  true  the  statements  of  Mr. 
and  Mrs.  Harvey. 

First  as  to  Mr.  Harvey: 

THE    REASON    OF   THE    TRIAL    COURT    FOR    REJECTING 
MR.  HARVEY'S  TESTIMONY. 

The  trial  court  admitted  in  evidence,  over  the  stren- 
uous objections  of  the  defendant,  the  minutes  of  cer- 
tain Stockholders'  and  Directors'  meetings  of  the  Shore 
Line  Investment  Company;  also  a  letter  written  by 
Mr.  Wasserman — Mr.  Harvey's  bookkeeper — to  Mr. 
Harvey;  and  also  certain  entries  from  the  private 
books  of  Mr.  Harvey.     This  documentary  matter  con- 


II 

stitutes  the  evidence  upon  which  the  Court  has  re- 
fused to  accept  Mr.  Harvey^s  testimony  as  true. 

It  will  be  noted  by  the  Court  that  these  books  and 
papers  were  not  introduced  for  purposes  of  impeach- 
ment. They  were  offered  and  received  in  plaintiff's 
case  in  chief  as  substantive  evidence  tending  to  prove 
that  no  gift  had  been  made  to  Mrs.  Harvey  prior  to 
November  26,  IQOQ. 

Later  on  in  this  brief  we  shall  make  it  plain  that 
the  admission  of  this  evidence  was  erroneous;  but 
for  present  purposes  we  shall  assume  that  it  was  prop- 
erly before  the  Court.  The  immediate  question, 
therefore,  is,  What  weight  should  these  transactions 
have  against  the  testimony  of  Mr.  Harvey  that  in 
1905  he  endorsed  and  delivered  these  certificates  to 
his  wife  with  the  intention  of  making  a  gift  of  the 
stock  which  they  represented? 

We  shall  first  consider  the  matters  disclosed  by  the 
minutes  of  the  meetings  of  the  Stockholders  and  Di- 
rectors of  the  Shore  Line  Investment  Company.  These 
minutes,  if  properly  receivable  in  evidence,  would 
establish  the  following  acts  and  transactions,  which 
the  learned  trial  Judge  has  considered  to  be  potent 
facts  to  overthrow  Mr.  Harvey's  testimony  as  to  the 
date  of  the  gift: 

I.  Notwithstanding  Mr.  Harvey's  testimony  that 
he  had  already  endorsed  and  delivered  to  Mrs.  Harvey 
these  certificates  of  stock  representing  546  shares,  Mr. 
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Harvey  continued  to  hold  the  stock  in  his  own  name 
on  the  books  of  the  corporation. 

2.  On  the  3d  day  of  January,  1906,  Mr.  Harvey 
was  elected  President  of  the  Board  of  Directors  of  the 
Corporation  and  has  been  its  President  ever  since 
(Trans.,  p.  88).  The  only  stock  standing  in  his  name 
prior  to  June  ist,  1909,  was  the  546  shares  of  stock 
here  in  dispute. 

3.  As  a  stockholder  at  stockholders'  meetings,  Mr. 
Harvey  voted  the  546  shares  of  stock  thus  standing  in 
his  name. 

4.  At  a  meeting  of  the  Board  of  Directors  held  on 
April  25,  1907,  Mr.  Harvey  was  present.  It  appears 
from  the  minutes  that  Mr.  Harvey,  with  others, 
signed  his  name  to  an  assent  to  an  amendment  of  the 
By-Laws,  which  assent  contained  the  following  phrase- 
ology: 'We,  the  undersigned,  stockholders  of  the 
Shore  Line  Investment  Company,"  etc.  (Trans.,  p.  89). 

5.  At  a  meeting  of  the  stockholders  held  June  2, 
1907,  Mr.  Harvey  was  present  and  acted  as  Chairman 
of  the  meeting.  He  represented  in  person  480  of  these 
546  shares  of  stock,  being  all  of  this  stock  standing  in 
his  name  at  the  time  (Trans.,  p.  90). 

6.  At  an  adjourned  meeting  of  the  Board  of  Di- 
rectors held  November  27,  1906,  at  which  meeting 
it  appears  that  Mr.  Harvey  was  present,  a  resolution 
was   adopted   that   the   Articles   of   Incorporation   be 
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amended  by  and  with  the  written  consent  of  stock- 
holders representing  two-thirds  of  the  subscribed  capi- 
tal stock  (Trans.,  p.  91). 

Mr.  Harvey  signed  said  written  consent.  It  begins 
with  the  phraseology:  "We,  the  undersigned,  being 
"  the  owners  and  holders  of  the  number  of  shares  of 
"  the  capital  stock  of  the  Shore  Line  Investment  Com- 
"  pany  set  opposite  to  each  of  our  respective  names, 
"  and  representing  and  owning  more  than  two-thirds 
"  of  the  subscribed  and  more  than  two-thirds  of  the 
"  issued  capital  stock,"  etc.  Opposite  Mr.  Harvey's 
name,  under  the  heading  "Number  of  Shares  of 
Stock,"   appear  the  figures  "546." 

7.  At  a  stockholders'  meeting  held  on  May  4,  1909, 
Mr.  Harvey  acted  as  President;  that  Mr.  Harvey 
voted  the  said  546  shares  of  stock  as  a  stockholder. 

THE  UTTER  INSUFFICIENCY  OF  THE  FOREGOING  CIR- 
CUMSTANCES TO  DISCREDIT  MR.  HARVEY'S  TESTI- 
MONY. 

Giving  to  -the  foregoing  facts  and  circumstances 
every  reasonable  inference,  we  respectfully  insist  that 
they  are  utterly  insufficient  to  raise  the  slightest  ques- 
tion as  to  the  truth  of  Mr.  Harvey's  testimony  to  the 
effect  that  at  all  of  these  times  this  stock  belonged 
to  his  wife. 

It  is  the  usual,  rather  than  the  unusual  thing  for 
stock  in  corporations  to  stand  on  the  books  in  the 
names  of  persons  other  than  those  who  actually  own 
the  shares   represented  by  the   stock  certificates.     It 


may  probably  be  said  with  perfect  truth  that  90  per 
cent,  of  the  stock  of  corporations  in  this  country  is 
so  held.  Nor  is  it  at  all  unusual  for  persons  having 
no  beneficial  interest  whatever  in  stock  standing  in 
their  names  to  act  as  Directors  and  Officers  of  cor- 
porations. These  are  facts  of  common  knowledge. 
Mr.  Folger  so  acted  as  a  director  of  this  very  corpora- 
tion. 

The  fact  that  the  stock  belongs  to  a  wife  and  that 
the  husband  is  acting  in  her  interest  and  as  her  repre- 
sentative is  a  good  and  sufficient  reason  why  a  hus- 
band should  assume  the  presidency  of  such  a  corpora- 
tion. And  yet  it  will  be  noted  that  the  learned  Judge 
of  the  court  below  lays  stress  upon  the  fact  that  Mr. 
Harvey  continued  to  act  as  President  and  Director 
of  this  Corporation  after  he  claims  to  have  parted 
with  this  stock  (Trans.,  p.  31). 

It  is  a  smiling  commentary  upon  the  utter  incon- 
sistency of  the  learned  Judge's  reasoning,  that  Mr. 
Harvey  is  to-day  the  President  of  this  same  corpora- 
tion, although  the  ten  shares  standing  in  his  name  and 
by  virtue  of  which  alone  he  is  legally  qualified  to  be 
such  officer,  were  delivered  to  Mr.  Stowe,  the  plaintifif 
in  this  very  action,  over  three  years  ago!  No  sane 
man  would  contend  that  the  fact  that  Mr.  Harvey  is 
to-day  the  President  and  a  Director  of  the  Corporation 
and  that  he  holds  in  his  own  name  these  ten  shares  of 
stock  upon  the  books  of  the  corporation,  contradicts 
in  the  slightest  degree  the  truth  of  the  testimony  that 
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the  plaintiff  Stowe,  trustee  and  receiver  in  bankruptcy, 
has  for  several  years  past,  had  these  ten  shares  of 
stock  in  his  custody  and  possession  (Trans.,  pp.  95-96). 
And  yet,  through  some  mistaken  process  of  reasoning, 
the  learned  Judge  of  the  court  below  holds  a  similar 
circumstance  to  be  sufficient  to  cast  doubt  upon  the 
veracity  of  a  man  who  though  a  bankrupt,  is  not 
shown  to  be  a  man  in  any  way  wanting  in  personal 
integrity! 

Next  as  to  the  point  that  Mr.  Harvey  continued 
to  vote  this  stock:  That  he  had  a  legal  right  to  vote 
it,  cannot  be  questioned.  When  he  purchased  the 
stock  and  it  was  issued  to  him,  he  became  a  bona  fide 
stockholder  upon  the  books  of  the  corporation  and 
continued  to  be  such — although  he  had  given  away 
the  stock — until  the  transfer  of  these  shares  into  the 
name  of  Mrs.  Harvey. 

A  bona  fide  stockholder  is  not  necessarily  the  owner 
of  stock;  and  one  who  becomes  a  bona  fide  stock- 
holder does  not  cease  to  be  such  by  the  endorsement 
and  delivery  by  way  of  sale  or  gift  of  the  stock  cer- 
tificate to  another,  although  he  may  cease  thereby  to 
be  the  owner  {Smith  vs.  S,  F.  N,  P.  Ry.  Co.,  115  Cal., 
593).  The  fact  that  Mr.  Harvey  voted  this  stock  as 
a  stockholder  is  therefore  not  inconsistent  with  his 
testimony  that  he  had  endorsed  and  given  the  certifi- 
cates of  stock  to  his  wife. 

The  same  is  true  with  regard  to  the  signature  of 
Mr.  Harvey  to  the  amendment  of  the  By-Laws.  He 
was    a   lawful   stockholder,    though    not   owning   the 
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shares,  and  as  such  stockholder  could  give  a  valid 
assent  to  the  amendment  of  the  By-Laws  {Smith  vs. 
S.  F.  N.  P.  Ry.  Co.,  supra;  Civil  Code  of  Cal.,  Sec- 
tion 304). 

Mr.  Harvey's  signature  to  the  amendment  of  the 
Articles  af  Incorporation  stands  upon  a  like  footing. 
The  Civil  Code  (Section  290)  provides  that  an  amend- 
ment such  as  was  here  made,  may  be  brought  about 
by  a  majority  of  the  stockholders  of  the  corporations. 
Mr.  Harvey  was  a  stockholder,  as  that  word  is  used 
in  law.  In  company  with  others  he  signed  the  con- 
sent beginning  with  the  words:  'We,  the  under- 
"  signed,  being  the  owners  and  holders  of  the  number 
"  of  shares  of  the  capital  stock  of  the  Shore  Line 
'^  Investment  Company  set  opposite  our  respective 
"  names,"  etc. 

Critically  construed,  Mr.  Harvey's  signature  to  this 
document  does  not  even  constitute  a  formal  declara- 
tion that  Mr.  Harvey  was  the  owner  of  this  stock. 
The  requirement  of  the  recital  is  fulfilled  if  some  of 
those  signing  were  the  owners  in  fact  of  stock,  while 
others  were  stockholders  upon  the  books  of  the  cor- 
poration. But  be  this  as  it  may,  Mr.  Corbet,  a  mem- 
ber of  this  Bar  and  Secretary  of  the  Corporation,  tes- 
tified that  he  had  been  informed  by  Mr.  Harvey  at 
the  time  this  document  was  signed  (December  27, 
1906)  that  the  stock  standing  in  Mr.  Harvey's  name 
belonged  to  Mrs.  Harvey,  and  not  to  Mr.  Harvey. 
He  drafted  the  document  and  was  acting  as  the  legal 
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adviser  of  the  Corporation    (Trans.,  p.  98),  and  he 
testified : 

"The  reason  that  I,  knowing  these  facts  permitted  him 
to  sign  a  document,  'we,  the  undersigned  owners  and 
holders  of  the  number  of  shares,  etc.,'  was  because  the 
stock  showed  on  the  books  of  the  corporation  in  Mr.  Har- 
vey's name,  and  I  deemed  it  advisable,  in  order  to  make 
the  thing  show  as  being  a  legal  document,  that  it  be  signed 
by  Mr.  Harvey,  and  I  advised  Mr.  Harvey  at  that  time  to 
sign  the  document"   (Trans.,  p.  98). 

We  have  already  called  attention  to  the  fact  that 
these  minutes  were  not  offered  to  impeach  Mr.  Har- 
vey; they  were  offered  as  substantive  evidence  in 
plaintiff's  case  in  chief  to  prove  that  the  stock  had 
never  been  delivered  to  Mrs.  Harvey  prior  to  Novem- 
ber 26,  1909.  But  even  if  they  had  been  offered  for 
the  purpose  of  impeachment;  i.  e.,  to  show  that  he 
had  made  statements  and  performed  acts  inconsistent 
with  his  present  testimony — they  would  far  fall  short 
of  that  effect  or  tendency. 

The  relationship  of  Mr.  Harvey  to  Mrs.  Harvey 
instead  of  making  it  improbable  that  after  the  gift  of 
this  stock  to  her,  he  would  continue  to  participate  in 
the  active  management  of  the  affairs  of  the  corpora- 
tion, afford  a  most  excellent  reason  why  he  should 
so  continue  to  act. 

In  this  same  connection  Mr.  Harvey  gives  the  fol- 
lowing explanation  as  to  why  he  deemed  it  to  the  best 
interests  of  Mrs.  Harvey  that  he  should  continue  to 
act  as  stockholder  and  officer  of  the  corporation: 

"And  I  said  to  her  that  the  reason  I  am  retaining  them 
in  my  name   is   that   I   am   very  largely   interested   in   the 
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Ocean  Shore  Railroad,  and  these  two  companies  are  asso- 
ciated in  the  development  of  one  another,  one  depends  upon 
the  success  of  the  other.  If  I  keep  this  stock  in  my  name, 
which  I  will  want  to  do,  I  will  show  the  people  that  the 
Ocean  Shore  Railroad  is  interested  in  the  success  of  this 
land  company,  and  that  I  am  a  large  holder  in  it  and  that 
-  at  all  times  I  will  be  ready  to  help  out  Granada  as  much 
as  we  can  .  .  .  (Trans.,  pp.  149-150).  .  .  .  The 
reason  that  I  did  not  have  these  shares  of  stock  transferred 
to  Mrs.  Harvey  in  1905,  was  as  I  have  testified,  that  we 
had  just  formed  these  two  companies,  and  the  Shore  Line 
Investment  Company  depended  upon  the  building  of  the 
Ocean  Shore  Railroad.  I  was  the  largest  stockholder  in 
both  companies  and  thought  that  my  association  and  promi- 
nence with  the  Ocean  Shore  Railroad  would  help  the  Shore 
Line  Investment  Company.  There  was  a  great  deal  of 
rivalry  down  that  way  as  to  this  land  business,  and  if  we 
could  make  an  association  between  the  two,  it  would  make 
the  people  who  purchased  at  Granada  feel  that  they  were 
going  to  get  a  good  railroad  service,  and  if  there  was  any 
favoritism  or  help  to  be  had  from  the  association  with  the 
railroad,  we  wanted  to  get  it.  If  I  was  not  connected 
with  the  Shore  Line  Investment  Company,  its  position 
would  be  just  the  same  as  the  other  companies  not  asso- 
ciated with  the  railroad.  There  were  other  real  estate  com- 
panies formed.  There  was  one  called  the  Ocean  Shore 
Land  Company,  which  was  very  misleading,  and  it  made 
many  people  believe  that  the  Ocean  Shore  Railroad  Com- 
pany was  interested  in  the  development  of  the  Ocean  Shore 
Land  Company.  They  took  half  our  name  and  used  half 
our  name  to  designate  their  business,  but  we  had  no  asso- 
ciation with  them  whatever.  There  were  several  things 
arising  like  that  so  that  it  afterwards  turned  out  to  be  of 
immense  benefit  that  I  retained  my  identity  as  a  stock- 
holder in  the  Shore  Line  Investment  Company"  (Trans., 
pp.   156-157). 

So  much  as  to  the  question  of  the  acts  and  conduct 
of  Mr.  Harvey,  as  shown  by  the  minute  books  of  the 
Shore  Line  Investment  Company. 
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MR.  HARVEY'S  BOOKS  OF  ACCOUNT  DO  NOT  TEND  TO 
SHOW  THE  CONTINUED  POSSESSION  OF  THIS  STOCK 
BY  MR.  HARVEY. 

We  shall  next  consider  the  evidence  adduced  from 
Mr.  Harvey's  books  of  account.  The  Court  will 
bear  in  mind  that  the  sole  fact  here  in  issue  was  as 
to  whether  or  not  there  had  been  a  delivery  of  the 
possession  in  1905  of  these  certificates  of  stock.  Upon 
what  we  shall  show  to  be  an  erroneous  theory  of  the 
law,  the  Court  admitted  these  books  in  evidence,  not 
for  purposes  of  impeachment  but  as  a  part  of  plain- 
tiff's case  in  chief  and  as  substantive  evidence  of  the 
fact  that  this  stock  had  not  been  delivered  to  Mrs. 
Harvey  but  was  in  the  possession,  not  of  Mrs.  Harvey 
but  of  Mr.  Harvey  until  November  26,  IQOQ.  We 
shall  make  it  clear  that  as  to  Mrs.  Harvey  these  en- 
tries were  irrelevant,  incompetent,  hearsay,  and  res 
inter  alios  acta.  But  let  us  assume  for  the  present  that 
they  were  properly  received  in  evidence.  What  is 
their  effect? 

To  say  the  least,  Mr.  Harvey's  books  were  not  kept 
in  businesslike  fashion.  Sometimes  they  were  not 
written  up  for  intervals  of  a  year  or  eighteen  months; 
and  the  books  themselves,  for  several  years,  were 
kept,  not  in  Mr.  Harvey's  custody  but  at  the  home  of 
Mr.  Crosby   (Trans.,  pp.   121-122). 

These  books — what  appeared  therein,  no  more  than 
what  did  not  so  appear — seem  to  have  made  a  deep 
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impression   on   the   trial   court.     The   learned  Judge 
says  in  his  opinion: 

"The  stock  was  carried  in  his  private  books  of  account — 
his  journal,  ledger,  and  trial-balance  book — as  his  indi- 
'    vidual   property. 

"Prior  to  November,  1909,  there  was  not  a  suggestion 
in  these  books  that  the  stock  belonged  to  Mrs.  Harvey. 
April  15th,  1907,  Harvey  paid  an  assessment  of  $10  per 
share,  or  $5,460,  on  this  stock.  This  amount  was  not 
charged  to  Mrs.  Harvey,  though  less  than  two  months  be- 
fore he  had  paid  a  $500  assessment  on  her  Ocean  Shore 
stock,  with  which  she  was  debited.  January  11th,  1907,  he 
gave  his  wife  $200  in  cash ;  this  also  was  charged  against 
her.  Mr.  Harvey  explains  this  circumstance  by  saying  that 
he  intended  that  $5,460  as  a  gift;  but  notwithstanding  this 
intention  this  very  $5,460  appears  among  his  assets  in  his 
trial  balances  for  February,  1908,  and  March  and  October, 
1909;  and  also  in  the  statement  of  his  affairs,  which  was 
prepared  at  his  request  by  his  bookkeeper  September  22, 
1907.  Mr.  Harvey  attempts  to  avoid  the  obvious  inference 
from  these  entries  by  saying  that  his  attention  was  entirely 
engrossed  with  the  affairs  of  the  Ocean  Shore  Railway 
Company"   (Trans.,  pp.  31-32). 

If  the  matters  referred  to  by  the  trial  court  stood 
alone  without  explanation,  they  might,  if  admissible 
in  evidence  at  all  against  Mrs.  Harvey,  tend  to  cast 
a  doubt  upon  the  correctness  of  Mr.  Harvey's  testi- 
mony as  to  the  delivery  of  the  gift  of  this  stock  to 
Mrs.  Harvey.  But  they  Jo  not  stand  alone  and  un- 
explained. On  the  contrary,  we  have  the  significant 
circumstance  that  although  these  546  shares  of  Shore 
Line  Investment  Company  stock  was  transferred  into 
the  name  of  Mrs.  Harvey  on  the  Company's  books 
on  November  26th,  1909,  and  although  the  plaintiff 
himself  avers,  and  it  is  a  conceded  fact  in  this  case, 
that  it  was  actually  given  to  her  on  November  26th, 
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1909;  nevertheless,  there  is  no  entry  whatever  having 
reference  to  the  gift  until  more  than  four  months 
later,  when,  under  date  of  March  31,  1910, — not  1909 
as  the  trial  Court  mistakenly  says — the  entry  appears 
under  the  caption  ''Family  Gifts  and  Allowances" 
(Trans.,  p.  123).  And  let  it  be  noted,  moreover,  that 
while  this  entry  is  dated  March  31st,  19 10,  it  seems 
probable  that  it  was  not  actually  written  in  the  book 
until  some  seven  months  later — after  the  inaugura- 
tion of  the  bankruptcy  proceedings  in  November,  19 10 
(Trans.,  p.  120). 

Look  at  the  illogical  position  to  which  the  reason- 
ing of  the  learned  trial  Judge  leads:  Here  we  have 
the  plaintiff  alleging  that  this  stock  was  given  to  Mrs. 
Harvey  on  November  26th,  1909;  we  have  an  actual 
transfer  of  the  stock  certificates  on  the  corporate 
books  on  that  day;  there  is  no  doubt  about  these  facts. 
And  yet  no  mention  is  made  of  this  transfer  in  Mr. 
Harvey's  books  until  the  entries  dated  March  31st, 
19 10 — over  four  months  later — and  which  entries 
seem  actually  to  have  been  made  not  on  that  date  at 
all,  but  in  November,  IQIO.  If  the  failure  to  make 
these  entries  before  March  or  November,  1910,  does 
not  prove  that  there  was  in  fact  no  gift  or  transfer  at 
least  as  early  as  November  26th,  1909 — and  of  course 
it  does  not — why,  in  the  name  of  reason,  does  that 
same  failure  to  make  that  same  entry  prove  that  there 
was  no  gift  as  early  as  1905? 

The  bookkeeper  who  kept  all  of  these  books  and 
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made  these  entries  had  the  books  at  his  own  home  for 
several  years  (Trans.,  p.  122)  ;  he  received  no  salary 
for  his  work  on  them  (Trans.,  p.  120)  ;  he  worked  on 
them  only  on  Sundays  or  in  the  evenings  (Trans.,  p. 
122)  ;  he  made  no  entries  for  a  year  at  a  time  (Trans., 
p.  121)  ;  he  remembers  that  on  one  occasion  he  was 
18  months  behind  in  writing  them  up  (Trans.,  p. 
125)  ;  his  work  on  these  books  began  in  1908,  and  he 
testified:  ^^I  cannot  say  positively  when:  but  some- 
'^  time  in  1908  or  1909  he  (Mr.  Harvey)  gave  me 
^'  instructions  to  note  at  the  head  of  the  Shore  Line 
"  Investment  Co.  account  in  the  ledger,  that  the  stock 
^^  belonged  to  Mrs.  Harvey''  (Trans.,  p.  121;  see  also 
p.  120). 

We  submit  that  it  is  simply  absurd  to  argue  that 
the  failure  of  this  utterly  inaccurate  system  of  book- 
keeping to  show  the  gift  of  this  stock  to  Mrs.  Harvey, 
is  sufficient  to  overthrow  Mr.  Harvey's  testimony. 

Next  as  to  the  assessment  entry:  It  is  true  that 
under  the  head  'family  Gifts  and  Allowances"  there 
is  an  entry  ''To  Cash,  Mrs.  Harvey,  O.  S.  Assessment 
No.  3,  $500"  (Trans.,  p.  loi).  It  is  also  true  that  on 
page  44  of  the  same  ledger  in  the  accounts  of  shares 
of  stock  of  the  Shore  Line  Investment  Co.  which  we 
have  already  considered,  is  the  item  "To  Cash,  As- 
sessment No.  I,  546  shares  at  $10,  $5460"  (Trans.,  p. 
100). 

But  we  have  already  shown  that  it  was  not  signifi- 
cant of  any  untruth  in  Mr.  Harvey's  sworn  testimony, 
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that  his  bookkeeper  failed  to  record  the  gift  to  Mrs. 
Harvey  until  1910, — months  after  even  the  plaintiff 
himself  avers  that  it  was  actually  made.  This  assess- 
ment was  a  part  of  the  same  thing,  and  what  has  been 
pointed  out  is  of  itself  a  sufficient  answer  to  the  point. 

Moreover,  there  is  other  evidence  relating  to  this 
assessment  which  is  equally  satisfactory  for  the  pur- 
pose of  showing  how  little  justification  there  is  for 
the  harsh  inference  which  the  trial  court  has  drawn. 
Not  only  did  Mr.  Harvey  testify,  but  both  Wasserman 
and  Crosby — witnesses  called  by  plaintiff  himself — 
testified  that  at  the  time  this  assessment  was  paid — 
April  13,  1907 — Mr.  Harvey  declared  to  them  that 
the  stock  belonged  to  Mrs.  Harvey;  that  the  certifi- 
cate was  not  in  his  possession,  and  therefore  could 
not  then  be  stamped  '^assessment  paid,"  but  that  he 
would  later  on  get  the  certificates  from  Mrs.  Harvey 
on  her  return  from  the  East  and  then  have  the  pay- 
ment of  the  assessment  properly  stamped  thereon; 
and  that  this  was  subsequently  done  (See  testimony 
of  Mr.  Harvey,  Trans.,  p.  161;  testimony  of  Mr. 
Wasserman,  Trans.,  p.  116;  testimony  of  Mr.  Cros- 
by, Trans.,  p.   128). 

In  the  face  of  this  testimony,  of  what  consequence 
is  it  that  the  bookkeeper  did  not  at  once  charge  this 
assessment  on  the  books  as  a  gift  to  Mrs.  Harvey? 
Under  date  of  March  31,  1910,  he  balanced  the  ac- 
count containing  the  entry  of  this  assessment,  with  the 
following   entry:      "March    31,    1910,    Family    Gifts 
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and  Allowances,  $23,610.00," — which  was  the  entire 
cost  to  Mr.  Harvey  of  the  Shore  Line  Investment 
stock  including  this  assessment.  Even  the  plaintiff 
says  that  this  gift  was  made  in  1909,  and  not  in  1910. 
Why,  in  the  name  of  common  sense,  may  it  not  just 
as  well  have  been  made  at  the  time  all  of  these  wit- 
nesses testify  it  was  made?  The  ease  with  which  the 
presumption  that  witnesses  speak  the  truth  has  been 
overthrown  in  this  case,  is  we  think  without  a  parallel. 
The  only  remaining  circumstance  of  alleged  signifi- 
cance is  as  to  Mr.  Harvey's  trial  balances,  in  which  this 
stock  is  carried  as  an  asset  of  Mr.  Harvey's  from 
December  31,  1905,  to  December  31,  1909.  Mr.  Har- 
vey testified  that  he  did  not  examine  this  book  or  know 
anything  about  these  entries  (Trans.,  p.  159).  And 
Mr.  Crosby  testifies  that  he  kept  the  book  at  his 
house.  But  even  if  Mr.  Harvey  had  known  all  about 
the  presence  of  these  entries,  the  matter  would  have 
been  of  no  significance,  for  the  simple  reason  that 
another  asset,  which  had  beyond  question  been  given 
to  Mrs.  Harvey,  was  carried  upon  the  books  as  an 
asset  belonging  to  Mr.  Harvey  by  a  similar  erroneous 
method  of  bookkeeping.  In  this  connection  Mr.  Har- 
vey testified: 

"I  bought  her  a  lot  on  Pacific  Avenue  where  we  intended 
to  build. 

"Referring  to  my  trial-balance  book  I  find  that  the 
Pacific  Avenue  lot  was  carried  as  my  asset  from  March  31, 
1905,  up  to  July  31,  1905,  in  the  year  1906  it  is  omitted. 
The  books  are  not  correct  as  to  this  lot,  because  I  gave  it 
to  Mrs.  Harvey  on  February  28th,  1905,  and  according 
to  this  book  it  still  belonged  to  me  in  July  31,  1905.     The 
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Pacific  Avenue  lot  appears  in  the  trial-balance  book  as  my 
asset  until  December,  1905,  and  then  it  is  dropped,  but 
the  Shore  Line  Investment  Company  is  carried  as  an  asset 
in  my  trial-balance  book  all  the  way  through"  (Trans.,  p. 
161). 

"From  my  examination-  of  my  books,  concerning  the  gift 
of  a  lot  to  Mrs.  Harvey,  the  item  was  carried,  according 
to  the  trial  balance,  as  my  property  until  December  in  1905, 
and  the  gift  was  made  on  the  28th  day  of  February,  1905. 
This  was  the  Pacific  Avenue  Lot"   (Trans.,  p.  164). 

Here  is  a  case  where  the  property  was  actually 
deeded  to  Mrs.  Harvey  February  28th,  1905;  and  yet 
the  same  is  carried  as  an  asset  of  Mr.  Harvey's  until 
December,  1905. 

In  the  case  of  the  lot  there  is,  fortunately,  an  actual 
instrument  of  transfer  which  this  error  in  bookkeeping 
cannot  impeach.  There  was,  unhappily,  no  recorded 
instrument  of  transfer  in  the  case  of  this  stock.  But 
how  books  shown  to  have  been  thus  erroneously  kept 
can  be  held  to  be  sufficient  ground  for  branding  as  a 
perjurer  a  witness  whose  reputation  for  veracity  is  not 
otherwise  questioned,  must  depend  upon  a  new  system 
of  logic  not  heretofore  met  with  in  jurisprudence. 

We  urge  upon  the  Court  a  careful  reading  of  the 
testimony  of  Mr.  Harvey  and  his  two  bookkeepers 
in  relation  to  these  books  of  account.  We  respectfully 
insist  that  this  Court  will  not  be  able  to  find,  after  a 
careful  perusal  and  consideration  of  this  testimony, 
the  slightest  logical  justification  for  questioning  the 
veracity  of  Mr.  Harvey  with  regard  to  the  making 
of  this  gift. 
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The  Wasserman  letter.  The  final  item  which,  in 
the  opinion  of  the  Court  below,  was  substantive  evi- 
dence of  the  ownership  of  this  stock  by  Mr.  Harvey — 
not  matter  of  rebuttal  or  impeachment,  the  Court  will 
observe — is  a  letter  written  by  Mr.  Wasserman,  the 
bookkeeper,  to  Mr.  Harvey,  under  date  of  Septem- 
ber 22,  1907. 

That  there  was  obvious  error  in  the  admission  of 
this  letter  as  substantive  evidence  to  prove  that  this 
stock  had  not  been  delivered  to  Mrs.  Harvey — that  it 
was  incompetent  and  irrelevant  as  against  her,  we 
shall  make  clear  later  on  in  this  brief;  if,  indeed,  its 
hearsay  character  is  not  already  obvious  to  the  Court. 
But  assuming  for  the  present  that  it  was  admissible, 
it  comes  to  this:  In  this  letter  (Trans.,  p.  103)  Was- 
serman writes  that  he  has  gone  over  Mr.  Harvey's 
accounts,  sets  out  Mr.  Harvey's  liabilities  and  interest 
charges,  shows  the  average  monthly  income,  and  then 
continues:  '^Following  is  a  list  of  your  assets."  After 
enumerating  as  assets  various  properties,  the  letter 
proceeds:  ^'Besides  the  above,  you  should  take  into 
^'  consideration  the  following:  .  .  .  Shore  Line 
*'  Investment,  $23,610.  Following  Nevada  Mining 
"  Ventures  representing  cash  paid  in"  (here  follows 
certain  items)  ^'Bullfrog  Banner,  less  one-half  given 
S.  G.  H.,  $1500.00." 

Whether  the  writer  of  the  letter  considered  this  item 
as  an  asset  or  as  an  item  of  doubtful  value  to  Mr. 
Harvey — merely  something  that  ^'should  be  taken  into 
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consideration," — is  of  small  importance.  The  witness 
thought  he  had  mentioned  the  letter  to  Mr.  Harvey 
after  he  had  sent  it  to  him.  Being  asked  '^What  was 
said  at  the  time,  if  you  remember?"  he  answered,  '^I 
^^  think  I  told  Mr.  Harvey  that  in  view  of  his  condi- 
''  tion  something  should  be  done  to  reduce  his  liabili- 
''  ties,  the  interest  charges  and  liabilities." 

Q.  ''He  had  no  suggestions  to  make  in  regard  to 
the  letter,  did  he?     A.     No."     (Trans. ,jg^^09). 

This  letter  presents,  we  submit,  a  m+sersbry  attenu- 
ated line  upon  which  to  write  down  as  a  perjurer  the 
man  who  has  testified  that  in  the  fall  of  1905  he 
endorsed  the  certificates  of  the  Shore  Line  Investment 
Company  stock  and  deliverd  them  as  a  gift  into  the 
custody  of  his  wife.  Even  if  his  bookkeeper  had 
never,  before  writing  that  letter,  heard  of  this  transac- 
tion between  husband  and  wife,  that  fact  would  have 
been  of  no  real  significance.  Nor  is  it  impossible 
that  he  had  heard  it  and  forgotten  it.  Does  this  Court 
hold  that  it  is  usual  or  customary  when  a  husband 
hands  to  his  wife  in  his  home  a  certificate  of  stock  as 
a  gift,  for  him  to  rush  to  his  bookkeeper  to  have  the 
transaction  entered  up?  Are  not  the  chances  99  out 
of  a  hundred  that  he  would  not  do  so?  But  be  that 
as  it  may,  Mr.  Wasserman,  the  very  man  who  wrote 
the  letter  in  question,  testifies  that  before  he  wrote 
it — specifically,  on  April  13,  1907 — he  had  been  in- 
formed by  Mr.   Harvey  that  this  stock  belonged  to 
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Mrs.  Harvey  and  was  then  in  Mrs.  Harvey's  posses- 
sion (Trans,  p.  128). 

It  is  a  serious  thing  to  adjudge  a  man  guilty  of  any 
attempted  fraud;  it  is  a  far  more  serious  thing  to 
hold  that  he  has  deliberately  and  wilfully  borne  false 
witness.  Reputation  hangs  by  a  fickle  title  indeed,  if 
it  can  be  torn  and  shattered  in  our  Courts  of  Justice 
by  harsh  deductions,  false  logic,  and  undiscriminating 
analysis. 

Concluding  our  discussion  of  Mr.  Harvey's  testi- 
mony, we  submit  that  the  books  may  be  searched  in 
vain  for  a  case  where  any  witness  otherwise  unim- 
peached — let  alone  a  witness  so  supported  by  corrob- 
orating evidence,  has  had  his  testimony  overthrown 
and  his  integrity  torn  from  him,  upon  so  flimsy  and 
utterly  equivocal  a  basis  as  is  afforded  by  the  Wasser- 
man  leter,  the  Harvey  books  of  account,  and  the 
transactions  noted  in  the  minutes  of  the  Shore  Line 
Investment  Company. 

ANALYSIS    OF    MRS.    HARVEY'S   TESTIMONY. 

The  doubt  cast  upon  Mrs.  Harvey's  testimony  by 
the  trial  Court  centers  in  this  circumstance:  On 
December  5,  1911,  before  the  Referee  in  Bankruptcy, 
she  testified  that  she  placed  the  certificates  given  to 
her  by  Mr.  Harvey  in  her  safe  deposit  box;  and  two 
weeks  later,  under  circumstances  which  will  here- 
after appear,  corrected  this  testimony  by  saying  that 
she  kept  the  said  certificates  in  her  private  safe,  first 
at  her  home  and  afterwards  in  Monterey. 
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Her  testimony  on  Dec.  5,  191 1,  was  as  follows: 

"In  1905  Mr.  Harvey  told  me  he  was  going  to  give  me 
some  stock  in  the  Shore  Line  Investment  Company.  He 
gave  me  in  June  of  that  year  300  shares.  He  told  me  as  he 
acquired  more  he  would  give  it  to  me.  ...  In  August 
he  gave  me  66  shares.  In  September  he  gave  me  160  shares 
and  20  shares,  and  I  put  them  in  my  box.  .  .  .  (Trans.,  p. 
133).  I  put  the  certificates  in  the  safe  deposit  of  the  First 
National  Bank,  where  I  always  have  a  box.  .  .  .  The 
first  of  these  certificates  was  given  to  me  in  June,  1905. 
.  .  .  He  actually  delivered  me  a  certificate  of  stock  at 
that  time  and  he  said  I  was  to  take  it  and  put  it  in  my  box 
and  I  took  it  at  that  time  and  put  it  in  my  box  (Trans.,  pp. 
134-135). 

"In  December,  1906,  Mr.  Harvey  stated  he  wanted  the 
stock  certificate  for  66  shares  to  make  Mr.  Folger  a  Director. 
I  went  to  my  box  and  got  the  certificate  and  gave  it  to 
Mr.  Harvey.  I  received  it  back  again  endorsed  by  Mr. 
Folger's  name  and  put  it  in  my  box  (Trans.,  p.  134). 
.  .  .  It  was  endorsed  by  Mr.  Folger's  name.  The  stock 
stood  in  Mr.  Folger's  name  while  he  was  acting  as  a 
Director,  but  I  had  the  endorsed  certificate  in  my  safe- 
deposit  box  (Trans.,  p.  135). 

"In  December  Mr.  Folger  went  out  of  the  directorship 
of  the  Shore  Line  Investment  Co.  and  I  got  the  certificate 
endorsed  by  Mr.  Folger  and  gave  it  to  Mr.  Harvey.  He 
gave  me  another  one  endorsed  by  himself  and  I  put  it  in 
my  box"   (Trans.,  p.   133). 

The  last  of  the  transactions  thus  testified  to — the 
Folger  transfer — had  occurred  four  years  before  this 
testimony  was  given.  The  other  transactions  had 
occurred  from  five  to  six  and  one-half  years  before. 
The  first  event  antedated  San  Francisco's  great  fire. 

We  request  the  Court  to  note  that  on  this  occasion, 
when  Mrs.  Harvey  appeared  before  the  Referee,  she 
was  not  asked  any  questions  as  to  where  she  had  kept 
this  stock  during  the  preceding  four  years.  She  was 
not   asked   from   what   place   or   receptacle   she   had 
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obtained  the  certificates  in  November,  1909,  prior 
to  their  transfer  on  the  books  into  her  name  in  that 
month;  nor  was  she  asked  where  she  had  kept  the 
certificates  since  their  issuance  in  her  name.  None  of 
these  or  similar  questions  which  might  have  directed 
her  attention  to  more  recent  facts  which,  by  associa- 
tions, might  have  refreshed  her  memory  as  to  the 
older  transactions,  were  asked  of  her. 

After  Mrs.  Harvey  had  thus  testified  before  the 
Referee,  the  creditors  of  Mr.  Harvey  set  about  making 
inquiries  as  to  the  dates  of  Mrs.  Harvey's  visits  to 
her  safe  deposit  box.  The  fact  that  this  efifort  was 
being  made  to  discredit  her  testimony  coming  to  her 
knowledge,  Mrs.  Harvey  gave  these  events — all  of 
which  had  happened  from  four  to  6^  years  before 
— more  deliberate  thought.  She  recalled  that  instead 
of  placing  these  certificates  in  her  safe  deposit  box, 
she  had  placed  them  in  a  safe  which  she  at  all  times 
had  with  her,  both  in  San  Francisco  and  in  Monterey. 
She  also  realized  that  she  had  made  an  error  in  her 
evidence  in  another  particular,  and  thereupon,  for  the 
first  time,  consulted  with  counsel  (Trans.,  p.  168),  and 
upon  the  counsel's  advice  she  addressed  a  note  to  the 
attorney  for  the  creditors,  reading  as  follows: 

"San  Francisco,  December  19,  1911. 
E.  H.  Williams,  Esq., 

San  Francisco,  California. 
Dear  Sir: — 

If  you  wish  to  learn  from  the  safe  deposit  company  the 
dates  on  which  I  visited  my  safe  deposit  box,  I  have  no 
objection  whatever,  and  am  perfectly  willing  that  the  bank 
officials  shall  give  yon  the  information,  and  you  may  tell 
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them  so  for  me.  I  do  not  myself  know  the  exact  dates  of 
my  visits.  I  have,  of  course,  been  there  a  number  of  times 
since  1905 ;  but  I  have  at  all  times  had  a  safe  of  my  own 
wherever  I  have  been  living,  whether  here  or  at  Monterey, 
and  I  kept  many  of  my  papers  in  [123]  these  safes,  and, 
as  I  think  it  over,  I  am  positive  I  kept  my  certificates  of 
stock  there  instead  of  in  my  safe  deposit  box.  I  also  forgot 
for  the  moment  and  omitted  to  tell  you  when  on  the  wit- 
ness-stand, of  the  sale  by  Mr.  Harvey  to  me  of  200  shares 
of  Philippine  Telephone  &  Telegraph  stock  in  March,  1910. 
This  stock  was  worth  about  $20  per  share,  and  the  transfer 
to  me  was  a  part  of  the  same  transaction  whereby  I  pur- 
chased the  Visitacion  Valley  Lots,  the  Beach  Company's 
stock  and  other  property  enum&erated  by  me  in  my  testi- 
mony, but  this  Philippine  stock  had  slipped  my  mind  and  I 
forgot  to  mention  it.  Should  you,  or  Commissioner  Kreft, 
wish  me  to  correct  my  testimony  in  these  particulars,  I 
will,  of  course,  do  so  gladly.  S.  G.  HARVEY." 

(Trans.,  pp.  138-139.) 

After  writing  this  letter,  Mrs.  Harvey  was,  on  Jan- 
uary 5,  1912,  again  called  to  the  stand  before  the 
Referee  in  Bankruptcy.    On  that  occasion  she  testified: 

"During  the  year  1905  I  did  not  have  in  my  safe  deposit 
box  the  shares  of  the  Shore  Line  Investment  Co.  I  made 
a  mistake  in  my  testimony  and  want  to  correct  it.  On 
thinking  it  over  I  kept  this  stock  in  my  own  safe  in  my 
house"    (Trans.,  p.   142). 

"I  kept  in  my  box  letters  and  things  of  that  sort.  Some- 
times shares,  sometimes  not.  I  did  not  have  any  shares 
of  stock  of  the  Shore  Line  Investment  Company  in  that 
box  during  the  year  1905.  I  made  a  mistake  in  my  testi- 
mony. That  is  the  reason  I  want  to  correct  it.  I  never 
had  any  shares  of  stock  of  the  Shore  Line  Investment  Com- 
pany in  my  box  at  any  time.  I  kept  that  stock  in  my  own 
safe.  I  had  other  papers  during  the  years  from  1905  to 
1910,  but  I  don't  think  I  had  any  other  shares  of  stock  in 
the  safe  deposit  box"   (Trans.,  pp.   136-137). 

It  is,  we  submit,  a  most  common  and  natural  thing 
that  a  person  having  one  or  more  places  where  val- 
uables are  kept,  should  fail  to  recall  with  exactness 
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into  which  of  the  receptacles  a  certain  article  has  been 
placed.  False  impressions  and  lapses  of  memory  in 
such  matters  are  of  frequent  occurrence  with  all,  save 
perhaps,  a  few  very  extraordinary  individuals.  With 
much  respect,  we  venture  even  to  suggest  that  under 
similar  circumstances,  precisely  the  same  confusion 
of  ideas  might  occur  to  either  one  of  your  Honors 
after  the  lapse  of  a  like  number  of  years.  Mrs.  Har- 
vey's own  explanation  given  upon  the  trial  of  this 
case  ought,  we  insist,  under  all  the  circumstances,  to 
be  entirely  satisfactory.     She  says: 

"I  went  over  the  transaction  in  my  own  mind  in  a  certain 
vague  way.  I  did  not  know  what  questions  I  was  going  to 
be  asked  and  I  answered  just  as  I  then  remembered.  I 
thought  at  that  time  I  had  put  this  stock  in  safe  deposit. 
There  was  also  mentioned  in  the  letter  an  item  which  I  had 
omitted  and  which  I  did  not  recall  upon  the  stand,  and 
that  I  also  put  in  my  letter.  After  I  had  written  the  letter 
I  went  on  the  stand  and  made  correction  of  my  testimony" 
(Trans.,  p.  169). 

That  Mrs.  Harvey's  fault  was  due  to  lack  of  accur- 
ate memory,  and  not  to  deliberate  perjury,  is  inher- 
ently demonstrable  from  a  portion  of  her  testimony 
which  had  no  conscious  bearing  upon  this  point  when 
it  was  given.  It  will  be  noted  that  she  had  not  visited 
her  safe  deposit  box  from  the  time  that  she  gave  her 
testimony  before  the  Referee  on  December  5,  191 1, 
until  she  had  again  appeared  before  him  on  January 
5th  and  January  12th,  1912,  for  the  purpose  of  cor- 
recting her  testimony  (Trans.,  p.  143). 

She  had  not  refreshed  her  memory  as  to  the  con- 
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tents  of  her  safe  deposit  box  by  an  inspection  thereof. 
She  was  therefore  dependent  for  an  enumeration  of  the 
things  that  were  in  the  box  upon  her  memory  alone. 
She  had  returned  to  the  stand  on  January  5th  and 
January  12th,  1912,  for  the  very  purpose  of  correct- 
ing her  former  testimony.  She  had  every  inducement 
to  give  an  accurately  truthful  statement  concerning  the 
contents  of  her  box.  There  could  be  no  possible  mo- 
tive for  misrepresentation  in  that  particular.  On  these 
dates — January  5th  and  January  12th,  191 2 — she  de- 
clared repeatedly  before  the  Referee  that  she  had  no 
stock  whatever,  representing  shares  in  any  corporation 
in  her  safe  deposit  box,  and  that  she  had  had  none 
therein  at  any  time  between  1905  and  1910  (Trans., 
pp.  137,  138,  139,  140  and  142). 

And  yet  at  that  very  moment  she  had  in  said  box 
two  certificates  of  the  Bullfrog  Mining  stock,  one  of 
which  was  dated  December  4,  1906;  the  other,  April 
8,  1908  (Trans.,  p.  173).  These  she  discovered  on 
visiting  the  box  at  a  date  subsequent  to  January  12, 
1912.    On  the  trial  in  the  court  below  she  testified: 

''Since  that  testimony  was  given  I  went  to  my  safe  deposit 
box.  At  the  time  I  testified  I  could  not  recall  anything  more 
as  being  in  that  box  except  the  articles  I  testified  to,  but 
when  I  went  to  the  box  I  found  other  papers  besides  those 
letters,  including  two  old  deeds  and  another  antique,  two 
or  three.  I  found  Mr.  Harvey's  will  and  my  own  will. 
At  the  time  I  testified,  I  had  forgotten  both  the  wills  and 
the  deeds.  There  were  no  shares  of  stock  in  the  box, 
except  some  Bullfrog  mining  stock.  There  was  also  a  little 
envelope,  which  shows  that  I  have  some  more  stock  on  the 
books  of  that  company.     ...     I  had  no  recollection  on 
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the  5th  day  of  December,  or  on  the  later  day  when  I 
testified,  that  there  was  any  Bullfrog  stock  in  my  safe 
deposit  box." 

The  question  was  whether  Mrs.  Harvey's  erroneous 
statement — afterwards  corrected — ^was  due  to  mere  in- 
accuracy of  memory  as  to  transactions  several  years 
old,  or  wilful  perjury.  The  foregoing  evidence  should 
satisfy  any  reasonable  court,  we  emphatically  insist, 
that  defendant's  memory  alone  was  at  fault.  The 
psychology  of  the  situation  seems  to  be  clear  enough: 
Her  certificates  representing  Bullfrog  mining  stock 
were  dated  December  4,  1906,  and  April  8,  1908. 
This  stock  she  had  placed  in  her  safe.  She  had  for- 
gotten absolutely  that  she  had  ever  placed  any  such 
stock  there;  but  she  had  an  indistinct  mental  impres- 
sion of  the  fact  that  she  had  placed  some  stock  there. 
When  questioned  about  the  Shore  Line  Investment 
stock — a  transaction  dating  from  approximately  the 
same  time  as  the  Bullfrog  transaction — she  confused 
the  two  transactions.  It  was  neither  unnatural  nor 
unreasonable  nor  absurd  that  she  should  have  done  so. 

In  conclusion  of  this  branch  of  the  discussion,  we 
respectfully  submit  that  nothing  can  be  said  against 
the  testimony  either  of  Mrs.  Harvey  or  Mr.  Harvey 
that  is  sufficient  in  itself  to  overcome  the  presumption 
that  these  witnesses  spoke  the  truth,  and  did  not  com- 
mit the  crime  of  wilful  perjury.  Every  circumstance 
relied  upon  to  that  end,  if  not  wholly  and  completely 
and  satisfactorily  explained  away,  is  in  its  most  un- 
favorable aspect  quite  as  consistent  with  honest  mis- 
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take,  as  with  wilful  and  deliberate  falsification.  It  is 
susceptible  of  a  construction  favorable  to  truth  and 
honesty.  The  presumption  that  a  witness  speaks  the 
truth  and  that  he  is  innocent  of  crime  and  wrong  is 
not  lightly  to  be  overcome.  The  law  in  such  cases 
is  clear: 

"In  actions  involving  fraud,  as  in  other  cases  where  the 
facts  present  a  double  aspect,  one  consistent  with  fair  deal- 
ing and  the  other  involving  dishonesty  of  purpose,  the  court, 
unless  the  scale  decidedly  preponderates  for  the  latter,  will 
strike  the  balance  in  favor  of  honesty  and  innocence." 

Jones'  Commentaries  on  Evidence  (Blue  Book 
1913),  Vol.  I,  Sec.  13. 

"The  presumption  in  favor  of  innocence,  says  a  learned 
writer,  is  not  confined  to  proceedings  instituted  with  a  view 
of  punishing  the  supposed  offense,  but  holds  in  all  civil 
suits  where  it  comes  collaterally  in  question." 

Case  V.  Case,  17  Cal.,  at  600. 

"When,  in  the  trial  of  a  civil  cause,  a  person  is  charged 
with  fraud,  dishonesty,  or  crime,  there  is  a  legal  presump- 
tion that  he  is  innocent,  and  he  is  entitled  to  have  such 
presumption  considered  by  the  jury  in  connection  with  the 
evidence  in  the  case." 

Childs  V.  Merrill,  29  At.  Rep.,  at  533. 

PALPABLE  ERRORS   IN  THE  ADMISSION   OF  EVIDENCE. 

The  complaint  avers  a  gift  of  the  stock  here  in 
question  from  Mr.  Harvey  to  Mrs.  Harvey  on  the 
26th  day  of  November,  1909  (Trans.,  p.  5).  Mrs. 
Harvey,  while  admitting  that  the  actual  transfer  upon 
the  books  of  the  corporation  was  made  to   her  on 
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said  date,  denies  that  the  gift  was  made  at  that  time 
or  at  any  time  subsequent  to  the  year  1905  (Trans., 
p.  15).  At  all  stages  of  the  proceedings  her  counsel 
conceded  that  if  this  gift  had  not  been  made  until 
November,  1909,  it  would  have  been  fraudulent  as 
to  Mr.  Harvey's  creditors,  and  plaintiff  would  be 
entitled  to  recover  the  stock  (Trans.,  p.  146). 

There  is  no  issue  of  fraud  involved.  Mr.  Harvey 
was  entirely  solvent  in  1905  and  if  the  gift  was  made 
in  that  year  it  follows  as  a  matter  of  law  that  it  was 
not  fraudulent  as  to  his  creditors.  If,  on  the  contrary, 
the  gift  was  made  in  November,  1909,  it  follows  as 
matter  of  law  that  the  gift  was  fraudulent.  The 
sole  issue  to  be  tried,  therefore,  is  not  an  issue  of 
frauds  but  a  plain  issue  as  to  a  single  fact,  viz. :  In 
what  year — 1905  or  1909 — was  this  stock  actually  de- 
livered over  to  Mrs.  Harvey? 

As  already  noted  in  our  discussion  of  the  facts, 
supra,  the  plaintiff  offered  as  substantive  evidence, 
for  the  purpose  of  showing  that  Mr.  Harvey  did  not 
part  with  the  possession  of  this  stock  prior  to  IQOQ, 
the  following  documentary  evidence: 

1.  Minutes  of  meetings  of  the  Shore  Line  Invest- 
ment Company,  beginning  with  January  3,  1906,  and 
ending  with  May  4,  1909. 

2.  The  account  books  of  Mr.  Harvey,  covering 
entries  made  from  1905  to  1910,  inclusive. 

3.  A  letter  from  Mr.  Wasserman,  bookkeeper  of 
Mr.  Harvey,  dated  September  22,  1907. 
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The  admission  of  this  evidence,  if  improper,  was 
manifestly  prejudicial,  for  it  is  clear  that  the  learned 
Judge  of  the  trial  court  relied  much  upon  it,  as  is 
evidenced  by  his  opinion   (Trans.,  pp.  31-36). 

Mr.  Harvey  was  made  a  party  to  this  action,  and 
appeared  by  his  counsel  and  filed  a  disclaimer.  Mrs. 
Harvey,  through  her  counsel — who  were  not  the  same 
counsel  who  represented  Mr.  Harvey — appeared  and 
answered.  The  issue  was  therefore  solely  between 
Mrs.  Harvey  and  the  plaintiff.  To  what  extent,  then, 
were  the  acts,  transactions  and  declarations  of  Mr. 
Harvey,  subsequent  to  1905,  admissible  as  substantive 
evidence  against  Mrs.  Harvey  for  the  purpose  of 
proving  that  there  had  been  no  delivery  of  these  shares 
to  her  prior  to  November  26th,  1909? 

With  the  following  propositions  of  law  the  Court 
is,  of  course,  thoroughly  familiar: 

1.  "The  relevant  admissions  or  declarations  of  the 
assignor,  vendor,  or  holder  of  personal  property,  made 
before  the  sale,  assignment,  or  other  disposal  of  his  interest 
are  evidence  against  his  vendee,  assignee,  or  other  person 
claiming   under   him." 

Jones^  Commentaries  on  Evidence  (Blue  Book 
1913),  Vol.  2,  Section  244. 

2.  "The  declarations  of  a  debtor  while  in  possession  of 
personal  property  after  a  sale  or  transfer  by  him,  which 
show  fraud  in  the  transfer,  are  admissible  against  the  vendee 
in  favor  of  creditors." 

Jones^  Commentaries  on  Evidence  (Blue  Book 
1913),  Vol.  2,  Section  351. 
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3.  "It  is  indispensible  that  the  declaration  should  be 
made  while  the  declarant  is  w  possession,  otherwise  its 
admission  as  a  part  of  the  res  gestae  would  be  almost  a 
contradiction  in  terms.  It  is  because  it  is  of  the  possession 
that  it  has  the  claim  to  admission." 

Jones^  Commentaries  on  Evidence  (Blue  Book 
19 13))  Vol.  2,  Section  351. 

Two  brief  quotations  will  illustrate  the  application 
of  these  rules  to  both  gifts  and  sales  in  California: 

"Declarations  of  the  vendor  of  personal  property,  made 
before  the  sale,  are  admissible  for  the  purpose  of  showing 
a  fraudulent  intent  on  his  part.  .  .  .  But  declarations 
made  after  the  sale  stand  upon  a  different  ground,  and 
cannot  be  received." 

Jones  V.  Morse,  36  Cal.,  at  207. 

"So  far  as  it  relates  to  the  thirty-one  head  for  which  the 
plaintiff  had  judgment,  the  declaration  sought  to  be  proven 
was  a  declaration  of  the  donor  after  he  had  parted  with  the 
property,  and  was  inadmissible  either  to  prove  fraud  or 
otherwise." 

W  aid  en  v.  Purvis,  73  Cal.,  at  519. 

Innumerable  authorities  might  be  cited  to  the  fore- 
going effect.  There  is  no  conflict  in  the  books 
upon  these  questions. 

Possession  by  the  declarant  is,  therefore,  the  test 
for  the  admissibility  of  the  declaration;  but  the  learned 
trial  Judge  holds  that  the  declarations  are  the  evidence 
with  which  to  prove  the  possession  itself. 

To  admit  them  in  evidence  without  proof  that  the 
'  declarant  was  in  possession  is  simply  to  assume  in  plain- 
tiff^ s  favor  the  precise  question  at  issue. 
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That  is  exactly  what  the  learned  Judge  of  the 
court  below  proceeded  to  do  and  did  do.  He  says  in 
his  opinion: 

"Objection  is  made  that  the  acts,  conduct,  and  declara- 
tions of  Mr.  Harvey  subsequent  to  the  delivery  of  the 
certificates  to  Mrs.  Harvey  in  1905  are  not  admissible  in 
evidence  to  impeach  her  title.  This  objection  would  be 
good  if  the  actual  physical  delivery  of  the  certificates  to 
Mrs.  Harvey  at  that  date,  and  her  exclusive  possession 
thereafter,  were  conceded  or  established.  This,  however,  is 
not  the  case.  Whether  Mr.  Harvey  ever  surrendered  pos- 
session of  the  certificates,  and  gave  the  stock  to  her  in  1905, 
is  the  contralling  issue,  and  as  to  this  the  evidence  is 
admissible"   (Trans.,  pp.  44-45). 

Upon  what  principle,  we  respectfully  ask,  was  the 
evidence  admissible  upon  this  issue?  That  it  was 
not  admissible  we  will  now  proceed  to  show  seriatim. 

THE   MINUTES   OF  THE   SHORE   LINE   INVESTMENT   CO. 
WERE  NOT  EVIDENCE  AGAINST  MRS.  HARVEY. 

This  evidence  will  be  found  on  pages  87  to  93  in- 
clusive of  the  Transcript,  and  the  assignments  of 
error  relating  to  it  on  pages  59  to  62. 

The  acts  and  conduct  of  Mr.  Harvey  set  forth  in 
these  minutes  amount  to  no  more  than  would  a  series  of 
declarations  by  Mr.  Harvey,  written  and  oral,  to  the 
effect  that  he  is  the  owner  of  this  stock  which  stands 
in  his  name  upon  the  books  of  the  company.  These 
declarations  were  not  offered  to  impeach  Mr.  Har- 
vey; they  were  offered  and  received  in  plaintiff's  case 
in  chief  as  substantive  evidence  to  prove  that  he  was  in 
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possession  of  the  stock  because,  forsooth,  he,  himself, 
declared  that  he  was. 

No  case  will  be  found  in  the  books  holding  that  the 
declarations  of  a  person  not  shown  to  have  been  in 
possession  at  the  time  the  declaration  was  made  will 
be  received  in  evidence  to  prove  the  fact  of  the  pos- 
session. That  such  evidence  is  self-serving  and  hear- 
say, and  for  that  reason  irrelevant,  is  an  elementary 
principle  in  the  law  of  evidence. 

Code  of  Civil  Procedure,  Section  1848. 

THE    ENTRIES    IN    MR.    HARVEY'S    BOOKS    WERE    NOT 
EVIDENCE   AGAINST   MRS.   HARVEY. 

For  this  evidence  see  Transcript,  pages  99  to  103 
and  pages  119  to  125,  and  for  the  assignments  of 
error,  pages  63  to  65. 

The  entries  offered  were  made  not  by  Mr.  Harvey 
in  person,  but  by  two  bookkeepers.  None  of  them 
are  shown  to  have  been  made  contemporaneously  with 
the  transactions  to  which  they  relate.  His  books  were 
not  written  up  for  many  months  at  a  time.  On  one 
occasion  at  least,  eighteen  months  went  by  before  the 
books  were  written  up. 

The  entries  in  the  ledger,  journal,  and  trial  balances 
not  having  been  copied  from  one  to  another  ''at  or 
near  the  time  of  the  transaction''  were  not  admissible 
(Code  of  Civil  Procedure,  Section  1947).  Such  books 
would  be  excluded  even  in  the  cases  where  properly 
kept  books  with  contemporaneous  entries  are  admissible. 


41 

The  United  States  Supreme  Court  sums  up  the  rule 
as  follows: 

"Their  admissibility  must,  therefore,  be  determined  by 
the  rule  which  governs  the  admissibility  of  entries  made  by 
private  parties  in  the  ordinary  course  of  their  business. 

"And  that  rule,  with  some  exceptions  not  including  the 
present  case,  requires,  for  the  admissibility  of  the  entries 
not  merely  that  they  shall  be  contemporaneous  with  the 
facts  to  which  they  relate,  hut  shall  he  made  hy  parties  hav- 
ing personal  knowledge  of  the  facts,  and  be  corroborated 
by  their  testimony,  if  living  and  accessible." 

Chaffee  &  Co.  v.   United  States,   i8  Wallace, 
at  540. 

"These  entries  were  properly  excluded.  Upon  their  face 
they  showed  only  that  the  trays  had  been  shipped  to  one 
party  and  charged  to  another.  This,  upon  its  face,  was 
consistent  with  a  sale  to  defendants  to  be  paid  for  by 
plaintiffs  out  of  the  proceeds  of  defendants'  crop  of  raisins. 
The  witness  who  made  the  entries  had  no  knowledge  of  the 
facts.  True,  he  was  instructed  by  the  manager  to  keep 
the  account  in  that  way.  But  why?  He  could  not  be  per- 
mitted to  testify  that  the  manager  said  he  sold  the  trays 
to  plaintiffs.  That  would  be  hearsay;  and,  if  so,  any 
inference  that  might  be  drawn  from  the  instruction  to  keep 
the  account  in  a  particular  way  must  also  be  inadmissible." 

Butler  V.  Estrella  Raisin,   etc,   Co.,   124  Cal., 

at  242. 
San  Francisco   Teaming  Co.  v.   Gray,   1 1   Cal. 

App.,  314,  104  Pac.  Rep.,  999. 

But  apart  from  that,  even  if  the  entries  had  been 
made  in  the  handwriting  of  Mr.  Harvey,  they  would 
amount  to  no  more,  at  most,  than  written  declarations 
by  him  (that  the  stock  belonged  to  him,  and  not  to 
Mrs,  Harvey),  made  at  a  time  when  he  is  not  shown 
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to  have  had  possession  of  the  certificate  of  stock.  All 
that  we  have  said  above  regarding  the  error  in  admit- 
ting the  minutes  therefore  applies  to  these  entries  in 
Mr.  Harvey's  books.  The  fact  that  Mr.  Harvey  had 
possession  of  this  stock  cannot  be  proved  by  his  dec- 
larations, either  oral  or  v^ritten.  As  to  Mrs.  Harvey 
these  declarations  were  clearly  hearsay  and  res  inter 
alios  acta  and  therefore  irrelevant. 

Jones'  Commentaries  on  Evidence   (Blue  Book 
1913),  Vol.  I,  Section  140. 

So  much  as  to  what  appears  affirmatively  on  the 
books.  They  are  not  shown  to  have  been  correctly 
kept  with  contemporaneous  entries  of  all  of  Mr.  Har- 
vey's transactions,  and  therefore  cannot  be  used  to 
prove  a  negative;  i.  e.,  they  afford  no  basis  for  the 
inference  that  this  stock  was  not  given  to  Mrs.  Har- 
vey, merely  because  of  the  fact  no  entry  of  such  gift 
appears. 

''The  absence  of  entries  in  books  of  account  cannot, 
however,  be  evidence  that  payments  testified  to  by  witnesses 
were  not  made.  *A  false  entry  would  be  an  act  of  wrong; 
an  omission  to  enter  might  be  mere  negligence  or  forget- 
fulness,  with  no  motive  good  or  bad.'  The  relevancy  of 
such  testimony,  moreover,  rests  upon  the  inference  arising 
from  the  method  and  regularity  of  business  affairs  that 
the  entry,  if  of  a  fact,  would  have  been  made;" 

Jones'  Commentaries  on  Evidence   (Blue  Book 
1913),  Vol.  I,  Section  i37d. 
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See  also: 

Schwarze  v.  Roessler,  40  111.  App.,  474. 

Where  it  appears  affirmatively  that  a  bookkeeper 
did  not  enter  up  his  books  for  long  periods  of  time — 
on  one  occasion  not  for  18  months — how  can  it  give 
rise  to  any  inference  whatever  that  he  would  have 
entered  up  this  stock  as  belonging  to  Mrs.  Harvey  if 
in  truth  such  had  been  the  case?  We  know  that  Mr. 
Harvey  gave  this  stock  to  Mrs.  Harvey  at  least  as  early 
as  November  26,  1909;  plaintiff  himself  so  states  in 
his  verified  complaint;  and  yet  we  also  know  that  no 
entry  indicating  that  the  stock  belonged  to  Mrs.  Har- 
vey was  made  prior  to  the  entry  dated  March  31, 
1910.  We  also  have  seen,  supra,  that  this  entry  in  all 
probability  was  not  in  fact  made  until  the  following 
December.  We  know  that  it  would  be  perfectly  ab- 
surd to  draw  an  inference  from  this  entry  of  March 
31,  1910,  that  no  gift  had  been  made  prior  to  that 
time,  for  we  have  the  admitted  fact  that  the  gift  was 
made  at  least  as  early  as  the  preceding  November. 
No  logical  deduction,  therefore — and  hence  no  legal 
inference — can  be  based  upon  the  mere  fact  that 
there  was  an  absence  of  a  proper  entry  to  show  this 
gift  to  Mrs.  Harvey.  The  books  are  shown  to  have 
been  so  inaccurately  kept  that  they  justify  no  such 
inference,  and  yet  the  learned  Judge  used  these  books 
for  drawing  exactly  that  inference.  Since  they  did 
not  justify  such  an  inference,  it  was  prejudicial  error 
to  admit  them. 
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THE     WASSERMAN     LETTER    WAS    NOT    EVIDENCE    AS 
AGAINST   MRS.   HARVEY. 

This  letter  will  be  found  at  page  103  of  the  Tran- 
script and  the  assignment  of  error  on  page  63. 

On  September  5,  1907,  Mr.  Wasserman,  who  at 
the  time  was  Mr.  Harvey's  bookkeeper,  wrote  to  Mr. 
Harvey  a  letter,  in  which  he  made  certain  declara- 
tions. Interpreted  most  strongly  in  plaintiffs'  favor, 
they  amount  to  this:  Mr.  Wasserman  says  to  Mr. 
Harvey,  ^^the  stock  represented  in  your  Shore  Line 
Investment  account  is  one  of  your  assets."  And 
when  Mr.  Wasserman  saw  Mr.  Harvey,  after  sending 
this  letter,  Mr.  Harvey  made  no  objection  to  any  of 
the  declarations  which  Wasserman  had  made  in  his 
letter.  A  clearer  case  of  incompetent  evidence — res 
inter  alios  acta — would  be  difficult  to  conceive  of. 

How  could  Wasserman's  declaration  to  Mr.  Harvey 
— a  declaration  never  at  any  time  communicated  to 
Mrs.  Harvey — possibly  prove  that  Mr.  Harvey,  and 
not  Mrs.  Harvey,  was  at  that  time  in  possession  of 
the  stock  in  controversy? 

All  that  has  been  said  above  regarding  the  inad- 
missibility of  the  book  entries  and  the  minutes  applies 
with  equal,  if  not  greater,  force  to  the  admission  in 
evidence  of  this  letter. 

Had  Mr.  Harvey  himself  written  this  letter  it  could 
have  had  no  proper  place  in  evidence  other  than  for 
purposes  of  impeachment.  But  it  was  not  offered  for 
that  purpose  nor  was  any  foundation  laid  for  its  use 
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in  that  connection.    The  following  quotation  states  the 
law  on  the  point: 

"We  think  that  the  written  statements  offered  in  evidence 
by  the  defendant  were  admissible  only  for  the  purpose  of 
showing  prior  contradictory  statements  made  out  of  court 
by  the  witnesses  named,  and  to  that  extent  their  statements 
furnished  ground  for  the  contention  that  those  witnesses 
who  had  made  the  statements  were  so  far  impeached  as 
to  leave  their  credibility  a  question  for  the  jury.  These 
written  statements  were  not,  however,  any  evidence  of  the 
fact  .  .  .  Their  only  effect  was  upon  the  testimony  of 
the  witnesses  who  had  made  them,  and  they  cast  a  doubt 
on  that  evidence  simply  because  the  sworn  and  the  unsworn 
statements  disagreed." 

Plyer  v.  Ins.  Co.,  121  N.  Y.,  at  691. 

That  the  trial  Court  relied  on  this  letter  is  clear 
from  the  reference  to  it  in  the  opinion  (Trans.,  pp. 
33-36).  The  error  in  admitting  it  was  therefore 
prejudicial. 

THE    ENTRIES    IN   THE    BOOKS    OF   THE    SAFE    DEPOSIT 
WERE   NOT  EVIDENCE  AGAINST  MRS.    HARVEY. 

For  this  evidence  see  pages  129  to  132  and  pages 
142-3,  and  for  the  assignments  of  error  see  page  64. 

Mrs.  Harvey  had  testified,  on  a  hearing  before  the 
commissioner  in  bankruptcy,  on  December  5,  191 1,  that 
she  kept  her  stock  in  her  safe  deposit  box;  on  January 
5,  191 2,  she  had  corrected  this  testimony.  Upon  the 
trial  she  did  not  testify  that  she  kept  her  stock  in  this 
safe  deposit  box.  The  evidence  was  certainly  not  in 
contradiction  of  anything  that  she  testified  to  upon  the 
trial.  It,  therefore,  was  not  rebuttal.  It  was  not 
offered  for  purposes  of  impeachment.    No  foundation 
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was  laid  for  it  for  that  purpose.  (C.  C.  P.,  2052.) 
It  was  offered  as  a  part  of  plaintiff's  case  in  chief. 
How  it  would  tend  to  impeach  Mrs.  Harvey  is  not 
clear.  But  if  it  had  such  a  tendency,  it  could  have 
been  used  for  that  purpose  only  after  a  proper  foun- 
dation had  been  laid. 

People  V.  Devine,  44  Cal.,  457. 

Another  point:  Unless  the  records  of  the  safe 
deposit  company  were  shown  to  have  been  accurately 
and  correctly  kept,  they  could  not  on  any  hypothesis 
be  used  against  Mrs.  Harvey.  There  is  no  evidence 
here  that  they  were  accurately  kept.  On  the  contrary, 
the  witness  Robert  Finn  testified  concerning  the  entries 
made  prior  to  the  fire  of  1906,  that  the  Company  now 
had  a  better  system  than  it  had  then: 

Q.  "The  other  system  was  not  so  correct? 

A.  "We  tried  to  get  them  all. 

Q.  "But  you  have  known  of  omissions,  have  you  not? 

A.  "Yes,  probably  there  was"  (Trans.,  pp.  130-131). 

He  further  testified  that  Mrs.  Harvey  changed  her 
safe  deposit  box  on  May  25,  1905  (Trans.,  p.  132). 
And  yet  there  was  nothing  on  the  books  to  show  that 
Mrs.  Harvey  had  visited  her  safe  deposit  box  at  the 
time  she  made  the  change  (Trans.,  p.  175).  If  records 
are  ever  admissible  against  a  third  person,  who  has 
had  nothing  whatsoever  to  do  with  their  compilation, 
we  insist  that  it  must  needs  be  an  essential  prere- 
quisite that  they  be  shown  to  have  been   accurately 
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kept.  Here  the  evidence  was  offered  to  prove  a  neg- 
ative— that  Mrs.  Harvey  had  not  visited  her  safe 
deposit  box  at  any  time  in  the  fall  of  1905.  The 
effortyis  not  to  prove  what  appears  affirmatively  -im^^c 
the  |ft€*sof  these  records,  but  negatively  what  does 
not  appear  therein.  Elementary  principles  demand 
that  before  evidence  could  in  any  case,  for  any  purpose, 
be  so  used,  it  should  be  shown  that  the  greatest 
accuracy  attended  the  keeping  of  the  records. 

And  moreover,  even  if  accurately  kept,  these  entries 
were  not  admissible  for  the  purpose  for  which  the 
trial  Judge  has  used  them: 

"The  absence  of  entries  in  books  of  account  cannot,  how- 
ever, be  evidence  that  payments  testified  to  by  witnesses 
were  not  made.  'A  false  entry  would  be  an  act  of  wrong; 
an  omission  to  enter  might  be  mere  negligence  or  forgetful- 
ness,  with  no  motive  good  or  bad.'  The  relevancy  of  such 
testimony,  moreover,  rests  upon  the  inference  arising  from 
the  method  and  regularity  of  business  affairs  that  the 
entry,  if  of  a  fact,  would  have  been  made;" 

Jones'  Commentaries  on  Evidence  (Blue  Book 
1913),  Vol.   I,  Section  i37d. 

"The  book  that  was  offered  in  evidence  .  .  .  was 
offered  for  the  purpose  of  proving,  by  the  defendant's 
omission  to  give  credit  for  certain  days'  work,  that  the 
plaintiff  did  not  work  on  those  days.  It  was  clearly  inad- 
missible." 

Morse  V.  Potter,  70  Mass.  (4  Gray),  293. 

The  above  case  is  quoted  with  approval  in  Kerns 
V.  McKean,  76  Cal.,  89. 
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MRS.  HARVEY'S  TESTIMONY  BEFORE  THE  REFEREE   IN 
BANKRUPTCY    WAS    IMPROPERLY    ADMITTED. 

This  evidence  appears  in  the  Transcript  at  pages 
132  to  142,  inclusive;  and  the  assignment  of  error  will 
be  found  on  page  65. 

This  testimony  was  neither  offered  nor  received 
in  rebuttal,  nor  for  the  purpose  of  impeaching  Mrs. 
Harvey's  testimony.  It  was  offered  in  plaintiff's  case 
in  chief.  It  contained  no  admission.  Obviously,  the 
only  purpose  for  which  it  could  have  been  used  was 
in  impeachment.  And  before  it  could  be  used  for 
that  purpose,  it  was  essential  that  the  proper  founda- 
tion be  laid. 

C.  C.  P.,  Section  2052; 
People  V.  Devine,  44  Cal.,  457. 

CONCLUSION. 

This  action  is  in  equity.  The  writ  of  error  which 
appears  in  the  transcript  was  sued  out  merely  through 
an  abundance  of  precaution. 

In  Waterloo  Mining  Co.  v.  Doe,  82  Fed.  Rep.,  at 
51,  the  Circuit  Court  of  Appeals  for  this  circuit  has 
said: 

''It  is  further  urged  by  appellees  that  this  court  is  bound 
by  the  findings  of  facts  of  the  circuit  court,  unless  they 
are  found  to  be  clearly  and  palpably  erroneous.  On  appeal 
in  an  equity  suit,  the  whole  case  is  before  the  court,  and  it 
is  bound  to  decide  the  same  so  far  as  it  is  in  a  condition 
to  be  decided,  on  its  merits." 
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And  the  courts  of  appeal  in  other  circuits  have  de- 
clared that  even  in  cases  where  the  evidence  is  conflict- 
ing and  the  Chancellor  has  made  a  finding  and  decree 
thereon,  the  appellate  court  will  not  hesitate  to  dis- 
turb such  findings  if  some  serious  mistake  has  been 
made  in  the  consideration  of  the  evidence  or  if  an  ob- 
vious error  has  intervened  in  the  application  of  the 
law. 

Thallmann  v.  Thomas^  in   Fed.  Rep.,  at  283. 

With  the  utmost  respect  for  the  learned  Judge  of 
the  trial  court,  we  insist  that  it  would  be  a  judicial 

wrong  to  permit  the  findings  in  this  case  to  stand. 

Respectfully  submitted. 

CHARLES  S.  WHEELER  and 
JOHN  F.  BOWIE, 

Solicitors  for  Appellant  and  Plaintiff  in  Error. 


IN  THE  ^ 

MnxUh  ^tatf 0  (Utrrmt  Olourt  of  Appf  ala 

FOR  THE  NINTH  CIRCUIT. 


S.  G.  HARVEY, 

Appellant  and  Plaintiif  in  Error, 

VS. 

B.  S.  STOWE,  as  Trustee  in  Bankruptcy    /  ^^'  ^^oi 
of    the    Estate    of    J.    DOWNEY 
HARVEY,  a  Bankrupt, 

Appellee  and  Defendant  in  Error. 


BRIEF  FOR  APPELLEE  AND  DEFENDANT  IN  ERROR. 

We  are  in  receipt  of  the  brief  for  appellant  and 
plaintiff  in  error. 

We  agree  with  counsel  that  a  single  issue  of  fact  is 
involved  in  this  case,  and  we  readily  accept  counsel's 
statement  of  this  issue  in  this  language: 

DID  MR.  HARVEY  GIVE  FIVE  HUNDRED  AND  FORTY- 
SIX  SHARES  OF  STOCK  OF  THE  SHORE  LINE  INVESTMENT 
COMPANY  TO  MRS.  HARVEY  IN  1905,  WHEN  HE  WAS 
SOLVENT?  OR  DID  HE  GIVE  IT  TO  HER  ON  NOVEMBER 
26TH,   1909,  WHEN  HE  WAS  INSOLVENT? 

The  learned  Judge,  Hon.  E.  S.  Farrington,  who 
presided  over  this  cause,  in  an  elaborate  opinion,  in 


which  the  evidence  is  carefully  examined  and  re- 
viewed, decided  this  issue  in  favor  of  the  appellee, 
holding  that  the  gift  was  not  made  in  1905  but  in 
1909,  when  J.  Downey  Harvey  was  hopelessly  in- 
solvent  (Opin.,  Trans.,  pp.  27-46). 

Hence,  in  the  consideration  of  this  case,  we  primar- 
ily invoke  this  familiar  rule  applicable  to  causes  in 
equity: 

THE  FINDING  OF  A  CHANCELLOR  UPON  CONFLICTING 
EVIDENCE  WILL  BE  DEEMED  PRESUMPTIVELY  CORRECT  BY 
AN  APPELLATE  COURT  AND  WILL  NOT  BE  DISTURBED 
UNLESS  OBVIOUS  ERROR  HAS  OCCURRED  IN  THE  APPLI- 
CATION OF  THE  LAW,  OR  A  SERIOUS  MISTAKE  HAS  BEEN 
MADE  IN  THE  CONSIDERATION  OF  THE  EVIDENCE. 

This  rule  was  considered  by  the  Court  of  Appeals 
in  the  recent  case  of  United  States  v.  Marshal,  210 
Fed.  Rep.,  597,  advance  sheets  April  2nd,  1914,  and 
the  Court  of  Appeals  of  the  Eighth  Circuit  said: 

^'To  secure  a  reversal  upon  such  a  basis  as  that 
just  mentioned  the  appellant  must  convince  us  not 
only  that  the  trial  court  may  have  been  wrong, 
but  that  it  was  manifestly  wrong.  There  must, 
under  the  holdings  of  this  court,  have  been  an 
'obvious  error'  of  law  or  a  'serious  mistake'  in 
dealing  with  the  facts.  Harrison  v.  Fite,  148 
Fed.,  781,  78  C.  C.  A.,  447;  Mastin  v.  Noble, 
157  Fed.,  506,  85  C.  C.  A.,  98;  State  of  Iowa, 
V.  Carr,  191  Fed.,  257,  112  C.  C.  A.,  477;  Harper 
V.  Taylor,  193  Fed.,  944,  113  C.  C.  A.,  572; 
De  Laval  Co.  v.  Iowa  Co.,  194  Fed.,  423,  114 
C.    C.   A.,   385.     The   error   must  be   'clear   and 


palpable.'  Babcock  v.  De  Mott,  i6o  Fed.,  882, 
88  C.  C.  A.,  64.  The  conclusion  of  the  trial 
court  is  'presumptively  right.'  State  of  Iowa  v. 
Carr,  supra.  Some  distinction  relieving  from 
this  rule  is  claimed  in  the  present  case  because  the 
testimony  was  not  taken  before  the  judge  but  before 
an  examiner,  and  it  is  said  that  under  such  circum- 
stances this  court  is  in  as  favorable  a  situation  to 
deal  with  the  matter  as  was  the  court  below.  United 
States  V.  Booth  Kelly  Lumber  Co.,  203  Fed.,  423, 
121  C.  C.  A.,  ^23)  from  the  Ninth  Circuit,  is 
cited  to  this  point.  But  the  question  is  not  so  much 
one  of  situation  to  decide  as  of  where  the  law 
places  the  primary  determination  of  questions  of 
fact.  While  no  doubt  the  circumstance  that  the 
district  judge  personally  heard  the  witnesses  tends 
to  strengthen  the  presumption  in  favor  of  his  con- 
clusion— a  consideration  mentioned  by  this  court  in 
Coder  V.  McPherson,  152  Fed.,  951,  953,  82  C.  C. 
A.,  99;  also  in  Harper  v.  Taylor,  193  Fed.,  944,  113 
C.  C.  A.,  572,  by  the  Circuit  Court  of  Appeals 
for  the  Sixth  Circuit,  in  Mt.  Vernon  Co.  v.  Wolf 
Co.,  188  Fed.,  164,  no  C.  C.  A.,  200,  and  by  the 
Circuit  Court  of  Appeals  for  the  Ninth  Circuit  in 
The  Santa  Rita,  196  Fed.,  890,  100  C.  C.  A.,  360, 
30  L.  R.  A.  (N.  S.)." 

And  this  same  rule  was  considered  in  the  earlier  case 
of  Harper  v.  Taylor,  in  193  Fed.,  946  (C.  C.  A.), 
decided  in  191 1,  in  which  the  Court  said: 

'While  the  findings  of  fact  of  a  chancellor  are 
not  conclusive  upon  an  appeal  in  equity,  they  are 
presumptively  correct  and  persuasive,  and  unless 
an  obvious  error  has  occurred  in  the  application 
of  the  law,  or  a  serious  mistake  has  been  made  in 
the  consideration  of  the  evidence,  such  findings  will 
not  be  disturbed.     This  is  the  settled  doctrine  of 


this  court.  Thallman  v.  Thomas,  in  Fed.,  277, 
49  C.  C.  A.,  137;  Harrison  v.  Fite,  148  Fed.,  781, 
78  C.  C.  A.,  447;  Babcock  v.  De  Matt,  160  Fed., 
882,  88  C.  C.  A.,  64.  And  this  rule  is  especially 
applicable  when  the  evidence  was  taken  orally  in 
the  court  and  the  chancellor  had  an  opportunity 
to  see  the  witnesses,  observe  their  demeanor  while 
testifying,  judge  of  their  candor  and  intelligence, 
and  thus  was  able  to  determine  more  accurately 
their  credibility  and  the  weight  to  be  given  their 
testimony  than  an  appellate  court  which  must 
determine  the   facts  from   a  printed  record." 

See  also  State  of  Iowa  v.  Carr,  191  Fed.,  257,  C. 
C.  A.,  at  page  263. 

Harrison  v.  Fite,  148  Fed.,  782,  C.  C.  A.; 
De  Laval  Separator  Co.  v.   Iowa  Dairy  Sep- 
arator Co.,  194  Fed.,  423,  at  425,  C.  C.  A. 

This  case  was  not  tried  on  depositions,  nor  before  a 
referee,  but  on  testimony  of  witnesses  given  in  open 
court,  and  on  documentary  evidence,  and  an  exam- 
ination of  the  record  cannot  lead  to  any  other  con- 
clusion than  that  reached  by  the  learned  trial  Judge 
in  his  opinion.  A  mere  casual  inspection  of  the  record 
will  show  not  only  that  the  lower  Court  was  right, 
but  that  the  evidence  adduced  at  the  trial  largely  pre- 
ponderated in  favor  of  the  appellee. 


SUMMARY  OF  FACTS. 

The  pleadings  and  evidence  in  this  case  indisputably 
disclose   the    following   state   of   facts: 

First:  On  June  26,  1905,  J.  Downey  Harvey 
acquired,  by  purchase  with  his  own  money,  three 
hundred  shares  of  the  capital  stock  of  the  Shore  Line 
Investment  Company.  On  August  22,  1905,  he  ac- 
quired with  his  own  money  sixty-six  shares  of  the 
stock  of  the  Shore  Line  Investment  Company,  on 
September  22,  1905,  he  made  an  additional  purchase 
of  one  hundred  eighty  shares  of  stock  in  the  same 
company. 

Second:  J.  Downey  Harvey  and  the  defendant, 
Mrs.  S.  G.  Harvey,  claim  that  in  May,  1905,  about  a 
month  prior  to  the  purchase  by  him  of  the  shares  of 
stock  in  question,  he  told  his  wife,  the  defendant,  that 
he  was  ''going  to  give  her  the  stock,"  that  he  would 
"acquire  in  the  land  company."  And  he  claims  that 
thereafter,  to-wit,  on  June  26,  1905,  he  entered  into 
the  following  transaction  with  her  with  respect  to  the 
certificates : 

"A.  I  took  them  and  handed  them  to  her  and 
told  her  they  were  the  certificates  as  they  came 
from  the  Shore  Line  Investment  Company,  that 
she  was  interested  in,  that  I  promised  her,  and  I 
told  her  to  keep  them  and  take  care  of  them,  that 
they  were  of  value,  that  they  were  endorsed;  and 
I  said,  the  reason  they  are  remaining  in  my  name 
is    I    am    largely   interested    in   the   Ocean    Shore 


Railroad,  and  these  two  companies  are  associated 
in  the  development  of  one  another,  one  depends 
upon  the  success  of  the  other — now,  I  said,  if 
I  KEEP  THIS  STOCK  IN  MY  NAME,  which 
I  WILL  WANT  TO  DO,  I  WANT  TO  SHOW 
THE  PEOPLE  that  the  Ocean  Shore  Railroad  is 
interested  in  the  success  of  this  land  company,  and 
that  I  am  a  LARGE  HOLDER  in  it  and  THAT 
AT  ALL  TIMES  I  WILL  BE  READY  TO 
HELP  OUT  GRANADA  AS  MUCH  AS  WE 
POSSIBLY  CAN"  (Trans.,  p.  149). 

Third:  Mrs.  Harvey  gives  a  somewhat  similar 
account  of  the  alleged  transaction  of  1905. 

Fourth:  It  is  claimed  that  under  this  arrange- 
ment the  various  shares  of  stock  were  handed  over 
to  Mrs.  Harvey  by  J.  Downey  Harvey  at  the  very 
times  of  their  acquirement  by  him  in  1905,  the  agree- 
ment being,  however,  that  J.  Downey  Harvey  should 
withhold  the  shares  of  stock  from  registration,  should 
deal  with  the  stock  as  his  own,  and  should  generally, 
by  other  acts  and  contrivances,  secrete  from  the  public 
the  fact  of  his  alleged  gift.  In  other  words,  it  was 
agreed  between  them  that  he  should  be  allowed  to 
^^show  the  people"  that  he  was  a  '4arge  holder"  in  the 
company  and  that  he  was  at  all  times  ^'ready  to  help 
out  Granada"  as  much  as  he  ''possibly  could,"  and 
that  the  public  should  be  kept  in  ignorance  of  the 
transfer  and  that  that  fact  should  be  carefully  con- 
cealed from  the  public  for  an  indefinite  period  and 
that  he  should  continue  to  pose  to  the  world  as  the 
true  and  actual  owner  of  the  shares  of  stock  in  ques- 


tion.  In  other  words,  the  parties  deliberately  agreed 
that  the  pretended  gift  should  be  a  secret  one  and  that 
the  world  should  be  deliberately  kept  in  ignorance  of 
the  transaction,  and  he  should  have  sole  control  and 
dominion  of  the  stock  and  the  substantial  possession 
thereof  should  remain  unchanged. 

Fifth:  Following  out  this  agreement  to  deceive 
the  public,  Harvey  continued  to  remain  the  owner  of 
the  shares  of  stock  in  question.  He  retained  the 
apparent  title,  he  retained  the  actual  control  and 
dominion,  and  the  enjoyment  of  every  right  and  privi- 
lege it  commanded  up  to  November,  1909. 

Sixth:  Harvey  was  the  active  president  of  the 
corporation  and  the  books  of  the  company,  up  to 
November  26,  1909,  at  his  direction,  represent  him 
as  the  owner  and  holder  of  all  of  the  shares  in  ques- 
tion, free  and  clear  of  any  encumbrance  or  claim  on 
the  part  of  his  wife,  and  at  various  stockholders' 
meetings  he  declared  in  writing  that  he  was  the  owner 
and  holder  of  the  shares  of  stock  in  question  and  he 
has  admitted  that  he  exercised  control  and  dominion 
over  the  stock  without  let  or  interference  or  even  sug- 
gestion from  his  wife. 

Seventh:  J.  Downey  Harvey  kept  an  elaborate 
set  of  private  books,  in  which  were  recorded  his 
transactions  with  his  wife.  These  books  are  in  evi- 
dence and  they  conclusively  show  his  ownership  of 
the  shares  of  stock  in  question  as  his  property  up  to 
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November  26,  1909.  Up  to  that  date  no  mention  is 
made  in  these  books  of  the  alleged  secret  transaction 
between  himself  and  his  wife  in  June,   1905. 

Ledger:  His  private  ledger  conclusively  shows 
his  ownership  of  the  shares  as  his  sole  property  up  to 
November  26,  1909.  It  contains  an  account  of 
^^Family  Gifts  and  Allowances."  Under  this  caption 
are  recorded  a  number  of  gifts  made  by  Harvey  to  his 
wife  long  prior  to  1909,  but  no  record  is  made  prior  to 
that  date  of  a  gift  of  the  shares  of  stock  involved  in 
this  controversy.  It  does  appear,  however,  that  his 
bookkeeper,  Crosby,  at  a  time  when  insolvency  was 
apparent,  viz.,  between  1909  and  1910,  and  receiver- 
ship proceedings  had  been  commenced  against  the 
Ocean  Shore  Railway  Company,  received  oral  in- 
structions from  Harvey,  and  wrote  in  the  ledger, 
referring  to  Shore  Line  Investment  Company  stock, 
''This  is  the  property  of  Mrs.  H.  and  belongs  to 
her"  (Trans.,  pp.  113,  115,  122,  123  and  124). 

Journal:  The  journal  contains  no  entry  in  regard 
to  this  stock  until  after  November  26,  1909,  when  for 
the  first  time  it  contains  an  entry  transferring  the 
stock  from  Harvey  to  his  wife  and  showing  no  prior 
transaction  in  connection  therewith  (Trans.,  pp.  114, 
119,  124). 

Book  of  Trial  Balances:  His  book  of  trial  balances 
shows  conclusively  that  he  owned  this  stock  in  Feb- 
ruary, 1906,  in  November,  1906,  in  December,  1906, 


in  January,  1907,  in  February,   1908,  and  in  March, 
1908,  and  in  October,  1909  (Trans.,  p.  125). 

Cash  Book:  Mr.  Edwin  A.  Wasserman  was  book- 
keeper from  1895  to  1908,  and  made  all  the  entries 
in  the  cash  book  up  to  1908.  This  cash  book  was 
altered  by  some  one  after  Mr.  Wasserman  had  ceased 
to  keep  the  books,  for  it  appears  that  in  an  item  under 
date  of  September  23,  1905,  ''Shore  Line  Investment 
Company,"  there  appeared  in  pencil  the  words: 
"Property  of  S.  G.  Harvey,"  and  Mr.  Wasserman 
testified  that  these  words  were  in  the  handwriting  of 
Mr.  Harvey,  and  that  he  had  no  idea  when  that  par- 
ticular entry  was  made,  and  he  had  never  before 
seen  it  (Trans.,  p.  118). 

It  will  be  borne  in  mind,  as  hereinafter  particularly 
pointed  out,  that  the  book  entries  were  all  made  pur- 
suant to  declarations  of  Harvey  to  his  various  book- 
keepers. 

Eighth:  On  September  22,  1907,  Harvey  called 
upon  his  bookkeeper,  Edwin  A.  Wasserman,  admit- 
tedly an  exceptionally  competent  bookkeeper,  for  a 
statement  truly  reflecting  to  him  the  condition  of 
his  financial  affairs.  There  was  furnished  him  a  state- 
ment (Trans.,  pp.  103-109).  It  specifically  mentions 
that  Harvey  had  presented  his  wife  with  "one-half  of 
Santa  Cruz  Beach  Company's  stock  and  one-half  of 
Bull  Frog  Banner  stock."     It  specifically  shows  that 
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all  of  the  Shore  Line  Investment  Company's  stock 
is  the  property  of  Harvey. 

The  correctness  of  this  statement  has  not  been  ques- 
tioned or  its  integrity  impeached,  and  it  must  be 
admitted  that  it  truly  reflects  the  condition  of  Harvey's 
affairs  on  September  22,  1907.  It  shows  Harvey's 
ownership  of  the  stock  on  that  date.  Wasserman 
testifies  that  this  statement  was  discussed  with  him  by 
Harvey,  and  Harvey  had  ^'no  suggestions  to  make" 
in  regard  thereto   (Trans.,  p.  109). 

Harvey's  assets,  as  well  as  his  liabilities,  were  con- 
sidered by  the  witness  and  Harvey,  and  Mr.  Wasser- 
man advised  Mr.  Harvey  that  in  view  of  his  condi- 
tion something  should  be  done  to  reduce  his  liabilities. 
Hence  it  clearly  appears  that  this  written  statement 
rendered  to  Mr.  Harvey  at  his  request  by  his  book- 
keeper on  September  22,  1907,  was  examined  by  him, 
and  that  he  knew  that  the  Shore  Line  Investment 
Company  stock  was  included  in  his  list  of  assets.  This 
portion  of  the  statement  will  be  particularly  noted: 

^^I  would  advise  a  careful  study  of  both  with 
a  view  of  disposing  of  all  of  your  assets  which 
you  possibly  can  at  a  valuation  a  little  in  advance 
of  the  above,  if  possible,  and  paying  off  the  debts 
as  fast  as  possible"   (Trans.,  p.  108). 

Ninth:  On  April  13,  1907,  an  assessment  of  $10 
a  share,  amounting  to  $5460,  was  levied  on  this  stock 
and  the  amount  thereof  was  paid  by  J.  Downey  Har- 
vey and  charged  to  him  on  his  own  books  and  not  to 
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Mrs.  Harvey,  although  his  same  books  show  strict 
dealing  and  accounting  in  all  business  transactions 
with  his  wife. 

For  instance:  The  sum  of  $500  was  advanced  by 
him  to  his  wife  on  February  21,  1907,  less  than  two 
months  prior  to  the  Shore  Line  Investment  Company 
assessment,  to  pay  an  assessment  on  her  stock  in  the 
Ocean  Shore  Railroad  Company.  This  was  carefully 
charged  to  his  wife  on  the  books.  On  January  nth, 
1907,  he  gave  Mrs.  Harvey  $200  in  cash.  This  was 
also  charged  to  her.  On  January  28th,  1907,  he  gave 
her  $300  in  cash.  This  was  also  charged  to  her.  Etc. 
(Trans.,  p.  loi).  And  the  books  show  that  entries 
were  carefully  made  of  transactions  between  Mr.  and 
Mrs.  Harvey  (Trans.,  pp.  loi,  102,  114). 

Tenth:  At  or  about  the  time  when  Harvey  was 
admittedly  insolvent,  owing  debts  of  two  hundred 
thousand  dollars  and  upwards,  according  to  the  ad- 
mitted facts  in  the  pleadings,  the  Shore  Line  Invest- 
ment Company  negotiated  through  Charles  W.  Fay, 
in  the  employ  of  the  Shore  Line  Investment  Company, 
a  loan  on  the  holdings  of  the  company.  It  became 
necessary  for  Fay  to  have  possession  of  these  certifi- 
cates, the  lender  requiring  a  deposit  of  all  the  certifi- 
cates of  stock.  Harvey  gave  these  certificates  to  Fay 
either  in  October  or  the  first  part  of  November,  1909. 
He  gave  the  certificates  to  Fay,  endorsed  with  his 
name  in  blank,  the  lender  necessarily  requiring  such 
endorsement.     The  name  of  Mrs,  S,  G.  Harvey  no- 
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where  appears  on  these  certificates.  Mrs.  Harvey  had 
nothing  to  do  with  the  transaction  and  did  not  meet 
Fay  in  connection  therewith.  Fay  received  the  certifi- 
cates from  Harvey,  and  not  from  Mrs.  Harvey 
(Trans.,  p.   165). 

Eleventh:  In  December,  1906,  Harvey  trans- 
ferred to  one  J.  A.  Folger  sixty-six  shares  of  this 
same  stock  and  Mr.  Folger  returned  the  stock  to  him 
in  December,  1907.  The  new  certificate  is  in  the  name 
of  J.  Downey  Harvey  and  not  in  the  name  of  his 
wife,  the  alleged  owner.  The  certificate  bears  his 
name  as  president  of  the  company  as  well  as  the 
owner  and  holder  thereof.  No  explanation  is  offered 
for  this  transaction.  Mr.  Folger  did  not  see  Mrs. 
Harvey  in  connection  therewith.  He  was  not  called 
as  a  witness  (Trans.,  pp.  96,  151,  152).  The  witness 
Corbet  testified  that  on  November  26,  1909,  for  the 
first  time  Mrs.  Harvey's  name  is  mentioned  in  connec- 
tion with  any  of  the  certificates. 

^'The  certificate  issued  in  the  name  of  Sophie 
G.  Harvey  was  receipted  for  on  November  26, 
1909,  the  signature  being  'Sophie  G.  Harvey,'  'by 
J.  Downey  Harvey'"  (Trans.,  p.  96). 

Tv^ELFTH:  Harvey  held  the  proxies  of  a  great 
many  owners  and  holders  of  stock  in  the  Shore  Line 
Investment  Company.  He  held  neither  power  of 
attorney  nor  proxy  for  Mrs.  S.  G.  Harvey  (Trans., 
p.    90).      He   voted    these    shares    as    his    individual 
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property  at  all  corporate  meetings  up  to  1909,  and 
in  writing  at  such  meetings  declared  that  he  was  the 
owner  thereof  (Trans.,  pp.  89,  95). 

Thirteenth:  On  November  26,  1909,  Harvey 
became  a  hopeless  bankrupt  and  was  unable  to  pay 
his  debts  and  Mrs.  Harvey  knew  that  on  that  date  he 
was  insolvent,  and  she  had  '^knowledge  of  his  finan- 
cial condition,"  and  she  knew  ^'that  for  a  long  time 
prior  to  that  date"  he  was  unable  to  pay  his  "debts 
from  his  own  means  as  they  became  due,  and  that 
the  aggregate  of  his  assets,  taken  at  a  fair  valuation, 
were  insufficient  in  amount  to  pay  his  just  debts  and 
liabilities"  (Complaint,  Trans.,  p.  8).  (Undenied  by 
the  answer.)  He  was  so  insolvent  on  that  date  that 
his  total  assets  for  the  benefit  of  his  creditors  would 
not  net  two  (2)  per  cent,  to  the  creditors  holding 
just  and  valid  debts  (Complaint,  Trans.,  p.  8).  (Un- 
denied by  answer.)  In  other  words,  his  total  assets 
were  about  $4000  as  against  debts  aggregating 
$200,000  and  upwards. 

Fourteenth:  It  was  not  until  after  Harvey's 
insolvency  that  she  publicly  claimed  that  these  shares 
belonged  to  her  and  that  Harvey  had  given  them  to  her 
in  1905.  On  this  date,  when  she  admits  knowledge 
of  Harvey's  insolvency,  her  alleged  ownership  was 
recorded  for  the  first  time  on  the  books  of  the  com- 
pany. Her  claims,  if  any  she  had,  had  been  actively 
and  purposely  concealed  by  herself  and  husband   in 


accordance  with  the  alleged  secret  agreement  of 
June,  1905,  according  to  the  testimony  of  Mr.  and 
Mrs.  Harvey. 

Fifteenth:  (a)  Mrs.  Harvey  up  to  November 
26,  1909,  never  showed  the  certificates  of  stock  to  a 
single  living  human  being,  (b)  The  certificates  at 
no  time  bore  her  name,  (c)  She  never  interfered 
with  Harvey's  control  and  dominion  of  the  shares  of 
stock,  (d)  She  paid  no  consideration  for  the  stock, 
(e)  She  admits  that  she  knew  Harvey  was  insolvent 
in  1909,  when  the  shares  for  the  first  time  were 
transferred  to  her  upon  the  books  of  the  corporation. 
She  did  not  assert  her  alleged  ownership  prior  to  1909. 

Sixteenth:  Her  other  alleged  gifts,  and  they 
were  valuable,  she  held  openly  in  her  own  name  from 
the  time  they  were  made,  and  she  held  them  as  gifts 
are  ordinarily  held.  As  shown,  Mr.  Harvey's  ledger 
contained  an  account  known  as  '^Family  Gifts  and 
Allowances."  We  find  no  entry  of  the  alleged  gift  of 
this  valuable  holding  in  this  account  prior  to  1909 
(Trans.,  pp.  102,  107,  108). 

Seventeenth:  She  claimed  to  have  received  the 
first  certificate  on  June  26th,  1905,  on  Webster  Street 
IN  San  Francisco  on  the  very  date  of  its  acquirement 
by  Harvey.  She  testified  positively  that  she  remem- 
bered the  dates  when  the  certificates  were  given  her, 
because  she  '^put  them  down  on  a  memorandum" 
(Trans.,  p.   134). 
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EXHIBIT  NO.  9. 

300  shares  delivered  June  26th,  1905; 
On  August  22,  1905,  received  26  shares; 
On  September  22,   1905,  received  180  shares. 

It  appears  from  her  cross-examination  that  on  June 
26th,  1905,  Mrs.  Harvey  was  not  in  San  Francisco, 
but  in  New  York  City,  and  hence  could  not  have 
received  the  certificate  from  Harvey  as  testified  to  by 
her.  This  fact  was  also  developed  on  the  cross-ex- 
amination of  her  daughter,  Mrs.  Barron  (Trans.,  pp. 

173-174). 

It  will  be  borne  in  mind  that  Harvey  testified  that 

he  had  given  her  these  certificates  as  he  received  them 
from  the  company.  In  another  part  of  Mrs.  Harvey's 
testimony  she  endeavors  to  make  it  appear  that  the 
memorandum  contains  the  dates  of  the  certificates 
and  not  the  dates  of  deliveries  of  the  certificates  to 
her.  This  needs  no  comment.  The  memorandum 
specifically  refers  to  deliveries  to  and  receipts  by  her, 
and  why  should  she  have  made  a  memorandum  of  the 
dates  of  the  certificates  if  she  had  the  certificates  them- 
selves in  her  possession  as  she  claims?  (Trans.,  p. 
166.) 

Eighteenth:  Mrs.  Harvey  made  unqualified 
statements  concerning  her  alleged  ownership  of  the 
stock,  which  in  fact  are  untrue.  Her  statements  may 
not  be  attributed  to  mere  mistake.  She  has  changed 
her  testimony  to  meet  the  varying  fortunes  of  her  case 
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and  her  self-contradictions  cannot  be   reconciled,  by 
any  impartial  tribunal. 

(a)  On  December  5,  191 1,  she  appeared  as  a  wit- 
ness at  the  first  meeting  of  creditors  and  she  testified 
that  on  JUNE  26,  1905,  Harvey  handed  her  a  certifi- 
cate for  300  shares  of  stock  and  that  she  put  the  cer- 
tificate in  HER  SAFE  DEPOSIT  BOX.  On  AUGUST  22,  1905, 
she  testified  he  gave  her  66  shares  and  she  PUT  THEM 
IN  HER  SAFE  DEPOSIT  BOX,  and  on  SEPTEMBER  22,  1905, 
he  gave  her  180  shares  and  she  PUT  THEM  IN  HER  SAFE 
DEPOSIT  BOX.  When  asked  how  she  remembered  the 
dates  at  which  these  certificates  were  given  to  her  she 
said,  ^'Because  I  put  them  down  on  a  memorandum" 
(Trans.,  pp.  133-134).  Hence  the  witness  made  un- 
qualified statements  replete  with  detail  that  she  re- 
ceived the  shares  of  stock  at  the  times  mentioned  and 
immediately  upon  their  receipt  placed  them  in  a  safe 
deposit  box. 

(b)  On  the  6th  day  of  December,  191 1,  J.  K.  Mof- 
fitt,  chief  official  of  the  safe  deposit  vaults  of  the  First 
National  Bank,  was  called  before  the  Referee  as  a 
witness  for  the  trustee,  and  questioned  by  Mr.  Wil- 
liams, counsel  for  the  trustee,  in  regard  to  the  record 
of  Mrs.  Harvey's  business  with  the  safe  deposit  vaults. 
The  Referee  on  said  occasion  had  indicated  that  the 
trustee  was  entitled  to  have  the  records  exhibited  in 
so  far  as  they  had  a  bearing  upon  the  visits  which 
Mrs.  Harvey  claimed  to  have  made  to  the  vaults  in 
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order  to  deposit  these  certificates  and  that  such 
could  be  his  ruling.  Strenuous  objections  were 
made  by  O.  K.  Gushing,  representing  the  deposit 
company,  to  an  examination  of  these  records.  On 
the  19th  day  of  December  the  matter  was  again 
brought  up  before  the  Referee.  Mrs.  Harvey  was 
not  present  at  this  hearing.  Mr.  MofHtt  again  ap- 
peared on  this  date  and  again  the  company  objected 
to  producing  the  records.  Mr.  Harvey  was  in  the 
Referee's  room  since  the  commencement  of  the  pro- 
ceedings, according  to  the  best  recollection  of  Mr. 
Williams,  and  his  testimony  is  neither  denied  nor  dis- 
puted, 

"He  interrupted  the  proceeding  while  Mr.  Mof- 
fitt  was  on  the  stand  and  handed  me  this  letter" 
(Trans.,  pp.  144,  145). 

"San  Francisco,  December  19,  191 1. 

"E.  H.  Williams,  Esq., 

"San  Francisco,  California. 

"Dear  Sir:— 

"If  you  wish  to  learn  from  the  safe  deposit  com- 
pany the  dates  on  which  I  visited  my  safe  deposit 
box,  I  have  no  objection  whatever,  and  am  per- 
fectly willing  that  the  bank  officials  shall  give  you 
the  information,  and  you  may  tell  them  so  for  me. 
I  do  not  myself  know  the  exact  dates  of  my  visits. 
I  have,  of  course,  been  there  a  number  of  times 
since  1905;  but  I  have  at  all  times  had  a  safe  of 
my  own  wherever  I  have  been  living,  whether 
here  or  at  Monterey,  and  I  kept  many  of  my  pa- 
pers in  these  safes,  and,  as  I  think  it  over,  I  am 
positive  I  kept  my  certificates  of  stock  there  in- 
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stead  of  in  my  safe  deposit  box.  I  also  forgot  for 
the  moment  and  omitted  to  tell  you  when  on  the 
witness-stand,  of  the  sale  by  Mr.  Harvey  to  me 
of  200  shares  of  Philippine  Telephone  &  Tele- 
graph stock  in  March,  19 10.  This  stock  was  worth 
about  $20  per  share,  and  the  transfer  to  me  was  a 
part  of  the  same  transaction  whereby  I  purchased 
the  Visitacion  Valley  lots,  the  Beach  Company's 
stock  and  other  property  enumerated  by  me  in  my 
testimony,  but  this  Philippine  stock  had  slipped 
my  mind  and  I  forgot  to  mention  it.  Should  you, 
or  Commissioner  Kreft,  wish  me  to  correct  my  tes- 
timony in  these  particulars,  I  will,  of  course,  do 
so  gladly. 

^'S.  G.  HARVEY." 

It  was  very  evident  that  the  ruling  of  the  Referee 
made  on  December  the  6th,  191 1,  was  to  become  final, 
and  that  the  records  would  have  to  be  produced.  It 
was  then,  and  only  then,  that  Mr.  Harvey  produced 
this  letter  from  his  pocket.  The  letter  was  written 
and  delivered  under  these  circumstances.  It  was  writ- 
ten on  December  the  19th,  191 1,  and  not  on  December 
the  5th.  It  was  written  when  it  was  quite  apparent 
that  the  trustee  would  have  immediate  access  to  the 
records.  Concerning  this  letter,  Mrs.  Harvey,  on  her 
direct  examination  in  her  own  behalf,  testified  as  fol- 
lows : 

''With  regard  to  the  letter  that  was  offered  in 
evidence,  expressing  my  allowance  to  have  them 
secure  the  information  from  the  safe  deposit;  that 
letter  was  drawn  for  me  by  my  own  counsel,  Mr. 
Wheeler.  This  occurred  on  the  same  day  when  I 
transcribed  it.     I  gave  it  to  my  husband  to  be  de- 
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livered  to  the  court.  I  told  him  to  deliver  it  im- 
mediately, and  to  hurry.  When  I  was  first  on 
the  witness-stand  I  testified  that  these  certificates 
were  in  my  box  in  the  safe  deposit.  I  had  had  no 
counsel  or  advice  before  attending  that  hearing" 
(Trans.,  p.  i68). 

Mrs.  Harvey's  memory  was  refreshed  after  the  Ref- 
eree had  announced  that  the  trustee  was  entitled  to 
have  the  records  exhibited  (Trans.,  p.  144). 

Incidentally,  it  might  be  mentioned  that  the  First 
National  Bank  was  a  secured  creditor  of  J.  Downey 
Harvey,  to  the  amount  of  $245,000,  as  shown  by 
statement  (Trans.,  p.  104).  And  incidentally  it  might 
be  mentioned  that  Harvey  was  the  owner  of  946  shares 
of  the  First  National  Bank  stock,  valued  at  $198,660 
(Trans.,  p.  105).  If  the  Referee  had  ruled  against 
the  application,  or  had  indicated  that  his  ruling 
would  be  against  the  application,  would  this  letter 
have  been  produced?  It  was  not  produced  until  the 
final  moment. 

Here  we  find  the  witness  testifying  on  December 
the  5th  that  she  had  placed  these  certificates  in  the  safe 
deposit  box  on  various  dates,  and  kept  them  there, 
and  two  weeks  later  testifying  by  letter  that  she  is 
very  positive  that  she  had  held  them  at  all  times  in  a 
portable  safe  belonging  to  her,  to  which  she  alone  had 
access,  and  which  was  kept  in  her  own  home. 

(c)  On  January  the  5th,  1912,  Mrs.  Harvey  testi- 
fied and  changed  her  testimony.  This  time  she  is 
equally  positive  that  she  did  not  have  any  shares  of 
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Stock  of  the  Shore  Line  Investment  Company  in  her 
safe  deposit  box  during  the  year  1905,  and  she  is 
equally  positive  that  she  never  had  any  shares  of 
stock  of  the  Shore  Line  Investment  Company  in  her 
safe  deposit  box  at  any  time;  and  she  is  equally  posi- 
tive that  the  certificates  which  she  had  testified  to  hav- 
ing placed  and  kept  in  a  safe  deposit  box,  during  all 
these  years,  were  kept  in  a  portable  safe  in  her  own 
home  (Trans.,  p.  137).  She  goes  into  as  many  minute 
details  with  respect  to  the  placing  of  the  shares  of 
stock  in  her  portable  safe  as  she  did  when  she  testified 
she  had  placed  them  in  her  safe  deposit  box  (Trans., 

pp.  137-138,  hO- 

(d)  During  all  these  years  that  the  shares  of  stock 
were  supposed  to  have  been  resting  in  a  portable  safe 
"no  higher"  than  her  '4ap"  in  her  own  home  she  had 
a  safe  deposit  box  to  which  she  made  frequent  visits 
during  the  years  1906-7-8-9- 10.  She  did  not  visit  this 
box  during  1905.  She  did  visit  her  safe  deposit  box 
a  great  many  times  during  the  succeeding  years, 
although  she  claimed  to  have  had  nothing  in  the  box 
of  any  value  aside  from  an  antique  match  box,  her 
husband's  will  and  some  personal  letters.  She  does 
not  explain  the  frequency  of  her  visits  during  these 
years  to  the  safe  deposit  box  (Trans.,  pp.  138,  143). 

Nineteenth:  The  records  produced  by  Thomas 
Finn,  custodian  of  the  Safe  Deposit  vaults,  conclu- 
sively show  that  Mrs.  Harvey  did  not  visit  her  safe 


21 

deposit  box  from  June  to  December,  1905.  And  hence 
she  could  not  have  placed  the  certificates  therein  as 
she  had  originally  testified: 

Twentieth:  There  are  no  means  of  determining 
upon  which  occasion  Mrs.  Harvey  swore  truly  or 
falsely,  mistakenly  or  accurately,  and  therefore  under 
the  authorities  it  becomes  the  duty  of  the  Court  to 
regard  her  testimony  as  utterly  unworthy  of  credit 
and  dismiss  it  without  further  consideration,  and  this 
aside  from  its  inherent  improbabilities. 

Twenty-first:  Mrs.  Harvey's  counsel  seeks  to  ex- 
plain away  the  effect  of  her  inconsistent  statement  in 
this  way: 

'^MR.  WHEELER— I  am  about  to  conclude 
with  the  witness.  Q.  I  will  ask  you  the  question 
generally,  Mrs.  Harvey.  Have  you  a  clear  and 
accurate  memory  as  to  dates  and  transactions  which 
happened  five  or  six  years  ago? 

''A.  I  am  afraid  I  have  not,  Mr.  Wheeler'' 
(Trans.,  p.  173). 

In  order  to  prove  that  the  transfer  was  made  in 
1905,  of  the  certificates  in  question,  Mrs.  Harvey 
necessarily  relies  upon  the  testimony  of  her  husband, 
his  declarations  upon  the  subject.  She  is  compelled 
to  stand  or  fall  by  his  declarations,  her  own  counsel 
has  conceded  that  her  own  testimony  as  to  transac- 
tions occurring  five  years  ago  is  inaccurate  and  under 
the  authorities  no  reliance  may  be  placed  thereon.  Not 
a  scintilla  of  reliable  evidence  of  her  alleged  ownership 
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of  the  certificates  in  1905  has  been  introduced.  If 
Harvey's  declarations  are  admissible  as  evidence  in 
her  favor,  they  are  surely  admissible  against  her  and 
his  solemn  and  positive  declarations  as  to  her  non- 
ownership  in  1905  far  exceed  in  number  his  alleged 
fragmentary  declarations  as  to  her  ownership  in  that 
year.  His  declarations  as  to  his  ownership  up  to  1909 
and  her  consequent  non-ownership  in  1905,  or  earlier 
than  1909,  consist  of  statements  made  to  his  book- 
keepers in  due  course  of  business,  memoranda  fur- 
nished for  his  private  books,  consistent  and  continuous 
entries  in  his  private  books  up  to  November  26,  1909, 
his  voting  the  shares  of  stock,  his  declarations  in  writ- 
ing that  he  was  the  owner  and  holder  made  at  cor- 
porate meetings,  his  transfers  of  a  part  of  the  stock 
in  question  to  one  J.  A.  Folger,  his  delivery  of  all  of 
the  certificates  to  Charles  W.  Fay  for  the  purpose  of 
obtaining  a  loan  and  his  general  conduct  showing  pos- 
session, control  and  dominion  thereover,  without  inter- 
ference or  suggestion  upon  the  part  of  his  wife. 

Hence  we  submit  that  the  evidence  on  the  question 
of  delivery,  clearly  preponderates  in  favor  of  the 
plaintiff.  The  items  of  evidence  with  respect  to  these 
matters  are  pointed  out  in  detail  in  a  subsequent  part 
of  this  brief. 

Counsel  states  that  the  witnesses  whose  testimony  is 
relied  upon  to  establish  the  fact  that  the  gift  was  made 
in  1905,  are  not  "only  the  two  principals  in  the  trans- 
"  action,  Mr.  and  Mrs.  Harvey,  but  also  Mr.  Fay,  now 
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"  postmaster  at  San  Francisco.  Mr.  Burke  Corbet,  a 
^'  reputable  practitioner  at  this  bar;  Mr.  Wasserman  and 
"  Mr.  Crosby,  who  were  Mr.  Harvey's  bookkeepers, 
"  and  Mrs.  Barron,  daughter  of  Mr.  and  Mrs.  Har- 
''  vey."  Counsel  surely  does  not  rely  upon  the  testi- 
mony of  Mrs.  Harvey,  for  he  has  admitted  that  she 
has  no  accurate  memory  as  to  the  transaction  in  ques- 
tion. Under  the  authorities  no  reliability  can  be 
placed  upon  her  testimony,  conceded  by  her  own  coun- 
sel to  be  of  an  unsatisfactory  character.  She  has  con- 
tradicted herself  innumerable  times  on  most  material 
points  involved  in  this  case.  Mr.  Harvey's  testimony, 
as  will  be  pointed  out,  is  absolutely  in  favor  of  the 
plaintiff.  Mr.  Fay  throws  very  little  light  upon  the 
transaction.  Mr.  Corbet  was  called  as  a  witness  for 
the  plaintiff,  as  were  Mr.  Wasserman  and  Mr.  Cros- 
by. In  fact,  the  plaintiff,  to  establish  his  case,  was 
necessarily  compelled  to  call  upon  the  intimate  friends 
and  business  associates  of  J.  Downey  Harvey.  Mr. 
Corbett  had  acted  as  his  counsel;  Mr.  Crosby  and 
Mr.  Wasserman  were  his  private  bookkeepers;  Mr. 
Crosby  was  in  his  employ  at  the  time  of  giving  his 
testimony. 
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THE  EVIDENCE  CLEARLY  SHOWED  AND  THE  COURT 
FOUND  THAT  THE  GIFT  WAS  NOT  MADE  UNTIL  1909. 
BUT  IN  ANY  EVENT  DEFENDANT'S  CLAIM  IS  SUBJECT 
TO  THE  FOLLOWING  RULES. 

By  virtue  of  the  alleged  agreement  made  between 
Harvey  and  his  wife  in  June,  1905,  he  was  to  have 
the  absolute  control  and  dominion  for  all  time  over 
the  shares  of  stock  in  question,  and  there  was  to  be  no 
change  of  possession,  and  the  corporate  books,  his  own 
private  books,  his  own  statement  of  his  assets,  his 
transactions  with  Folger  and  his  transactions  with 
Fay,  and  his  declarations,  oral  and  written,  conclu- 
sivelv  show  that  the  dominion  and  control  of  this 
stock  always  rested  in  him,  without  suggestion  or  in- 
terference upon  the  part  of  his  wife.  He  never  relin- 
quished his  control  and  dominion  even  for  a  single 
moment.  His  wife  at  no  time  interfered  with  its  con- 
trol or  dominion  or  gave  him  directions  with  respect 
thereto.  Harvey  never  intended  to  divest  himself  of 
the  control  and  dominion  over  this  stock. 

Section  3440  of  the  Civil  Code  of  this  State  pro- 
vides: 

^'Every  transfer  of  personal  property,  other  than 
a  thing  in  action,  or  a  ship  or  cargo  at  sea  or  in  a 
foreign  port,  and  every  lien  thereon,  other  than  a 
mortgage,  when  allowed  by  law,  and  a  contract  of 
bottomry  or  respondentia,  is  conclusively  presumed, 
if  made  by  a  person  having  at  the  time  the  pos- 
session or  control  of  the  property,  and  not  accom- 
panied by  an  immediate  delivery,  and  followed  by 
an  actual  and  continued  change  of  possession   of 
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the  things  transferred,  to  be  fraudulent,  and  there- 
fore void,  against  those  who  are  his  creditors  while 
he  remains  in  possession,  and  the  successors  in  in- 
terest of  such  creditors     .     .     ." 

This  section  has  been  construed  in  a  large  number 
of  cases.  It  came  before  the  Supreme  Court  of  this 
State  in  Stevens  v.  Irwin,  15  Cal.,  503,  and  this  au- 
thority has  been  uniformly  upheld  by  the  Supreme 
Court  of  California  ever  since.    The  Court  said: 

^The  delivery  must  be  made  of  the  property; 
the  vendee  must  take  actual  possession;  that  pos- 
session must  be  open  and  unequivocal,  carrying 
with  it  the  usual  marks  and  indications  of  owner- 
ship by  the  vendee.  It  must  be  such  as  to  give 
evidence  to  the  world  of  the  claims  of  the  owner. 
He  must,  in  other  words,  be  in  the  usual  relation 
to  the  property  which  owners  of  goods  occupy  to 
their  property.  This  possession  must  be  contin- 
uous— not  taken  to  be  surrendered  back  again — not 
formal,  but  substantial." 

In  Murphy  v.  Mulgrew,  102  Cal.,  547,  it  is  said: 

'Trom  the  evidence  of  the  plaintiff  it  will  be 
perceived  that  no  actual  change  of  possession  of 
this  property  took  place  at  the  time  of  the  delivery 
of  the  bill  of  sale;  but,  on  the  contrary,  in  all  its 
surroundings  it  remained  entirely  in  statu  quo. 
Mrs.  Murphy  attempts  to  escape  the  legal  effect  of 
the  foregoing  evidence  by  the  claim  that  she  had 
appointed  her  husband  her  agent  to  take  the  pos- 
session and  control  of  the  horses  for  her,  and,  as 
such  agent,  his  possession  was  her  possession,  but 
there  is  nothing  to  be  urged  in  favor  of  such  a 
contention.     Both  the  letter  and  the  spirit  of  the 
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law  contained  in  section  3440  would  be  defeated 
by  the  recognition  of  such  a  principle.  The  object 
of  the  statute  is  to  require  notice  to  the  world  of 
the  transfer  of  personal  property,  in  order  that 
men  may  be  able  to  deal  with  each  other  upon 
equal  terms,  and  from  a  common  level.  The 
efficacy  of  the  statute  would  be  entirely  destroyed 
if  the  vendor  were  allowed  to  remain  in  possession 
of  the  property  as  the  agent  of  the  vendee,  in  the 
absence  of  any  notice  to  the  world  of  such  a  change 
of  conditions.  A  practice  of  that  kind  would  he 
in  direct  conflict  with  the  terms  of  the  statute 
itself. 

^We  do  not  find  a  syllable  of  evidence  in  the 
record  that  would  indicate  to  the  outside  world 
that  a  change  of  ownership  had  taken  place  as  to 
these  horses,  and  we  could  hardly  imagine  a  case 
where  the  provisions  of  the  statutes  could  have 
been  more  entirely  disregarded.  .  .  .  The  fact 
that  a  vendor  and  vendee  are  husband  and  wife, 
or  parent  and  child,  is  no  reason  why  the  pro- 
visions of  the  statute  should  receive  a  different  or 
more  liberal  construction.  These  conditions  give 
the  statute  no  additional  elasticity.  The  rule  of 
construction  is  the  same  in  all  cases,  and  the  rela- 
tionship existing  between  the  parties  is  a  matter 
wholly  immaterial." 

In  the  case  at  bar  we  have  a  deliberate  agreement 
to  violate  the  very  terms,  object  and  policy  of  the  law. 

In  the  case  of  Sequeira  v.  Collins,  153  Cal.,  432,  the 
Court  said: 

"It  was  intended  that  the  vendee  should  im- 
mediately take  and  continuously  hold  the  posses- 
sion of  the  goods  purchased,  in  the  manner  and  ac- 
companied with  such  plain  and  unmistakable  acts 
of  possession,  control  and  ownership,  as  a  prudent 
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bona  fide  purchaser  would  do  in  the  exercise  of 
his  rights  over  the  property,  so  that  all  persons 
might  have  notice  that  he  ow^ned  and  had  posses- 
sion of  the  property." 

See  also,  Rothschild  v.  Swope,  ii6  Cal.,  678. 
And  in  Bunting  v.  Saltz^  84  Cal.,  168,  it  is  said: 

'^It  must  be  open  and  unequivocal,  carrying  with 
it  the  usual  marks  and  indications  of  ownership. 
.  .  .  A  transfer  of  personal  property,  not  ac- 
companied by  an  immediate  delivery,  and  an  ac- 
tual and  continued  change  of  possession,  is  con- 
clusively presumed  to  be  fraudulent,  and  therefore 
void  as  against  the  creditors  of  the  vendor.  The 
word  ^actual'  as  applied  to  the  change  of  possession 
required  by  section  3440  of  the  Civil  Code,  means 
existing  in  act,  and  truly  and  absolutely  so; 
REALLY  ACTED  OR  ACTING;  carried  out; 
OPPOSED  TO  POTENTIAL,  POSSIBLE, 
VIRTUAL,  OR  THEORETICAL." 

"  'Actual  and  continued  change  of  possession,' 
as  used  in  reference  to  the  sale  of  personal  prop- 
erty by  a  judgment  debtor,  means  'an  open  and 
public  change  of  possession,  which  is  to  continue 
and  to  be  manifested  continually  by  outward  and 
visible  signs,  such  as  to  render  it  evident  that  the 
possession  of  the  judgment  debtor  has  ceased." 

Topping  V.  Lynch,  25  N.  Y.  Sup.  Ct.  (2  Rob.), 

484,  488 ; 
Bell  V.  McClellan,  67  Cal.,  285 ; 
Gaboon  v.  Marshall,  25  Cal.,  201. 
Morris  v.  McLaughlin,  64  Pac,  221, 
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Dexter  v.  Parkins,  22   111.,    144,  at  page   146,   the 
Court  uses  this  significant  language: 

"In  this  case,  the  evidence  does  not  show  any 
delivery  of  the  property  to  the  claimant  after  the 
execution  of  the  bill  of  sale.  It  is  absolute  on  its 
face,  yet  the  property  remained  as  much  in  the 
possession  of  Smallridge  as  it  did  in  that  of  the 
claimant,  after  as  before  its  execution.  Such  cir- 
cumstances are  not  evidence  of  fraud,  but  are 
fraud  absolutely." 

Woods  V.  Bugbey,  29  Cal.,  466; 
Walters  v.  Ratcliff,  61  Pac,  1072. 

In  McKee  Stair  Building  Co.  v.  Martin,  126  Cal., 
558,  the  Court  said: 

"A  person  familiar  with  the  business  and  the 
use  of  the  premises  and  personal  property  thereon, 
prior  to  the  sale,  on  visiting  it  subsequently  could 
have  seen  nothing  evidencing  a  change  of  owner- 
ship or  a  change  of  possession;  even  the  change  in 
the  sign,  unexplained,  would  have  been  meaning- 
less to  him. 

"It  has  been  held  a  great  many  times  in  this 
State  that  to  make  a  sale  of  personal  property 
good  as  against  the  creditors  of  the  vendor,  and  to 
avoid  the  presumption  of  fraud  denounced  in  sec- 
tion 3440  of  the  Civil  Code,  there  must  be  a  visible 
and  apparent  change  of  the  custody  of  the  prop- 
erty such  as  to  give  evidence  to  the  world  of  the 
claims  of  the  new  owner.  We  cite  one  case: 
Hesthal  V.  Myles,  53  Cal.,  623." 
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In  George  v.  Pierce,  123  Cal.,  172,  the  Court  said: 

^^We  have  examined  the  record  with  extreme 
care,  and  have  failed  to  find  evidence  supporting 
a  finding  of  fact  to  the  effect  that  there  was  an 
actual  and  continued  change  of  possession  from 
DeLong  to  George.  To  sustain  the  validity  of  a 
pledge,  as  against  creditors  of  the  pledgor,  there 
must  be  an  open  and  visible  change  of  custody  of 
the  property.  Secret  liens  of  all  kinds  are  abhor- 
rent to  the  law,  and  for  these  reasons  are  not  sup- 
ported    .     .     ." 

In  connection  with  the  above  case  the  Court  will 
bear  in  mind  the  fact  that  the  parties  to  this  transac- 
tion, according  to  their  own  testimony,  agreed  to  de- 
ceive the  world  for  their  individual  benefit  and  by 
maintaining  at  all  times  secrecy  with  respect  to  the 
alleged  transfer  and  deliberately  clothed  the  alleged 
donor  with  the  apparent  ownership,  of  the  property. 

REGISTRATION  ON  THE  BOOKS  OF  THE  CORPORATION 
IS  NOT  ESSENTIAL.  THE  FAILURE  TO  REGISTER  THE 
TRANSFER,  HOWEVER,  MAY  BE  CONSIDERED  BY  THE 
COURT  IN  DETERMINING  THE  QUESTION  OF  FRAUD. 

It  has  been  repeatedly  held  in  California  and  other 
States  that  transfers  of  stock  in  corporations  are  valid 
as  between  the  parties  without  registration  upon  the 
books  of  the  corporation.  We  do  not  question  the 
correctness  of  this  rule.  It  was  reaffirmed  in  the  case 
of  National  Bank  v.  Western  Pacific,  157  Cal.,  573. 
The  principle  enunciated  in  this  case,  however,  has 
no  application  to  the  case  at  bar.    The  bona  fide  char- 
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acter  of  the  transfer  was  not  questioned,  value  was 
paid  for  the  shares  of  stock  in  an  amount  exceeding 
fifty  thousand  dollars,  the  interest  of  the  vendee  was 
disclosed,  there  was  no  agreement  to  violate  any  stat- 
ute, no  question  of  change  of  possession  or  dominion 
and  control  were  involved,  and  the  Court  expressly 
limits  the  decision  to  this: 

"The  general  rule  is  that  a  creditor  who  attaches 
property  for  his  debt  obtains  a  lien  only  upon  the 
title  or  interest  which  the  debtor  has  in  the  prop- 
erty at  the  time  of  the  levy,  and  that  if,  at  that 
time,  all  title  and  interest  therein  has  passed  from 
the  debtor  to  a  third  person,  the  attaching  creditor 
gets  nothing  by  the  levy.  {Tuohy  v.  Wingfield, 
52  Cal.,  319;  Howell  v.  Foster,  65  Cal.,  173  (3 
Pac,  647)  ;  Ward  v.  Waterman,  85  Cal.,  508,  34 
Pac,  930.  Where  a  statute  declares  a  previous 
transfer  of  title  void  as  to  creditors  of  the  trans- 
ferrer, there  is  an  exception  to  this  rule.  The  ex- 
ception is  of  course  founded  upon  the  theory  that 
as  the  law  makes  the  transfer  void  as  to  the  credi- 
tor, there  is,  as  to  him,  no  transfer  at  all,  and  the 
title  to  the  property,  for  his  benefit,  remains  in  the 
debtor,  notwithstanding  a  previous  legal  transfer 
good  as  against  all  other  parties.  Examples  of  this 
are  found  in  the  case  of  transfers  tainted  with  ac- 
tual fraud,  and  transfers  of  personal  property  in 
good  faith  not  followed  by  immediate  delivery  and 
actual  and  continued  change  of  possession.  The 
latter  are  conclusively  presumed  to  be  fraudulent. 
All  such  transfers  are  expressly  declared  to  be  void 
as  to  the  creditors  of  the  person  making  the  trans- 
fer.   (Civ.  Code,  Sees.  3439,  3440.)" 
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SHARES  OF  STOCK  ARE  PERSONAL  PROPERTY  AND  SUB- 
JECT TO  SECTION  3440  OF  THE  CIVIL  CODE. 

In  Tregar  v.  Etiwanda  Water  Co.,  76  Cal.,  537,  the 
Court  said: 

^'Shares  of  stock  in  a  corporation  are  certainly 
personal  property  and  section  3440  of  the  Civil 
Code  applies  to  transfers  of  shares  of  stock." 

Hence  a  transfer  of  shares  of  stock  must  be  fol- 
lowed by  actual  and  continued  change  of  possession, 
and  the  authorities  applicable  to  transfers  of  personal 
property  apply  with  equal  force  to  transfers  of  stock. 
This  law  has  never  been  overruled,  and  remains  a 
law  of  California  to  this  day. 

And  in  the  case  of  First  National  Bank  v.  Holland, 
39  S.  E.,  128,  cited  by  counsel,  the  controversy  was 
between  creditors  of  a  decedent  and  his  widow  and 
involved  title  to  shares  of  stock  in  a  bank.  After  the 
alleged  gift  THE  DECEDENT  EXERCISED  NO  CONTROL 
OVER  IT.  The  question  involved  was  whether  a  cer- 
tificate of  stock  comes  within  the  definition  of  section 
2414  of  the  Virginia  Code,  which  provides  that: 

"No  gift  of  any  GOODS  OR  CHATTELS 
shall  be  valid  unless  by  deed  or  will  OR  UNLESS 
ACTUAL  POSSESSION  shall  have  come  to  and 
remain  with  the  donee,  or  some  person  claiming 
under  him.  If  the  donor  and  donee  resided  to- 
gether at  the  time  of  the  gift  possession  at  the  place 
of  their  residence  shall  not  be  a  sufficient  posses- 
sion within  the  meaning  of  this  section." 
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The  Court  said: 

^'The  answer  to  this  question  depends  upon 
whether  the  words  'goods  or  chattels'  in  the  sec- 
tion .  .  .  Sections  2414,  2461,  2462,  2465  and 
2569  all  relate  to  gifts,  loans,  sales  or  partition  of 
the  same  kind  of  property  described  with  the  same 
terms,  namely,  'goods  or  chattels'  or  goods  and 
chattels.  This  Court  has  decided  that  the  words 
'goods  and  chattels'  in  Section  2465  mean  visible, 
tangible  personal  property  only,  that  they  do  not 
includes  choses  in  action  .  .  .  If  it  was  in- 
tended by  their  use  in  Section  2414,  or  any  other 
section,  to  comprehend  all  property  not  real,  in- 
corporeal as  well  as  corporeal  property,  IT  IS 
STRANGE  THAT  THE  LEGISLATURE 
DID  NOT  MAKE  ITS  MEANING  PLAIN 
BY  THE  USE  OF  THE  TERMS  'PERSONAL 
ESTATE.'  These  terms  are  defined  by  the  Code, 
and,  as  defined,  include  every  possible  property 
interest  except  real  estate.  Throughout  the  Code 
the  terms  'personal  estate'  are  employed  whenever 
personal  property  in  its  most  extensive  sense  is  in- 
tended." 

Section  3440  of  the  Civil  Code  of  California  unlike 
the  Virginia  Code  sections  uses  the  terms  "personal 
property" — "every  transfer  of  personal  property  other 
than  a  thing  in  action  .  .  ."  It  is  conceded  that 
shares  of  stock  are  personal  property  and  are  not 
choses  in  action  and  are  subject  to  section  3440.  Na- 
tional Bank  V.  Western  Pacific,  and  Tregear  v.  Eti- 
wanda  Water  Co.,  supra,  also  section  953,  Civil  Code 
of  California. 
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HARVEY'S  DECLARATIONS,  ORAL  AND  WRITTEN,  UP  TO 
1909  AND  WHILE  IN  CONTROL  OF  THE  SHARES  OF 
STOCK  CONCLUSIVELY  SHOW  NO  TRANSFER  TO  HIS 
WIFE  EARLIER  THAN   1909. 

We  have  heretofore  pointed  out  the  various  written 
declarations  of  J.  Downey  Harvey  as  to  his  ownership 
of  the  stock  in  question  up  to  October,  1909.  His 
specific  declarations  with  respect  to  his  ownership 
are  mentioned  in  detail  in  a  subsequent  part  of  this 
brief,  and  his  repeated  declarations  in  this  respect  are 
absolutely  corroborated  by  the  solemn  declarations  in 
writing  of  his  two  admittedly  competent  bookkeepers, 
their  declarations  being  made  in  due  course  of  busi- 
ness with  a  view  of  protecting  the  interest  of  their 
employer,  and  being  made  authorizedly  by  Harvey. 

"Thus,  the  declaration  of  a  debtor,  while  in  pos- 
session of  personal  property  after  a  sale  or  transfer 
by  him,  which  show  fraud  in  the  transfer  are  ad- 
missible against  the  vendee,  and  in  favor  of  credi- 
tors." 

Jones    on   Evidence,    2nd    ed.,    section    351,    p. 
440. 

In  Purkitt  V.  Polack,  17  Cal.,  332,  the  Court  said: 

"The  control  of  the  property  after  the  alleged 
sale,  the  indebtedness  of  the  grantor  at  the  time, 
the  absence  of  the  grantee  from  the  state,  and  the 
failure  on  the  part  of  the  latter  to  show  any  pay- 
ment of  consideration,  were  amply  sufficient  to 
raise  a  prima  facie  intendment  of  fraud  in  the 
transaction." 
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In  Murphy  v.  Mulgrew,  supra,  the  Court  said: 

'The  Court  committed  error  in  NOT  ALLOW- 
ING declarations  of  the  vendor  Murphy  as  to  the 
character  of  his  possession  after  the  sale  and  while 
he  was  in  the  actual  possession  of  the  property." 

That  these  declarations  are  admissible  is  shown  by 
the  recent  case  of  Bush  v.  Helbing,  134  Cal.,  676,  in 
which  the  Court  said: 

"The  plaintiff  offered  to  prove  that  after  the 
transfer  and  before  the  deed  was  recorded,  the  de- 
fendant Louis  had  supervision  and  charge  of  the 
property  as  his  own;  that  he  had  the  buildings 
thereon  insured  in  his  own  name;  that  a  loss  oc- 
curred by  fire,  and  he  made  the  proof  in  his  own 
name,  in  which  he  stated  that  he  was  the  sole 
owner,  and  collected  the  insurance,  giving  the 
receipt  in  his  own  name;  that  he  showed  plaintiff 
the  property,  and  told  plaintiff  that  the  buildings 
were  insured  in  the  name  of  her  husband,  and  that 
he  collected  the  insurance,  and  appropriated  it  to 
his  own  use,  that  she  never  told  any  one  about  the 
deed  except  one  man,  and  that  just  the  day  before 
it  was  recorded.  The  Court  sustained  defendants' 
objection  to  all  such  testimony,  and  plaintiff  ex- 
cepted. In  this  the  Court  was  in  error.  The  evi- 
dence was  offered  for  the  purpose  of  showing  that 
the  vendor,  after  making  the  deed,  still  retained 
possession  of  the  property,  and  his  acts  and  declara- 
tions as  to  the  character  of  his  possession  after  the 
sale,  while  he  remained  in  the  possession  thereof. 
Such  evidence,  in  cases  of  actual  fraud,  is  gener- 
ally admissible,  and  particularly  here,  where  the 
defendant  Louis  was  the  owner  of  the  record  title 
thereto,  purchasing  the  materials  for  improving  it 
and  the  making  of  the  deed  was  kept  secret,  the 
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knowledge  thereof  resting  solely  in  the  breast  of 
husband  and  wife/' 

''It  is  said  in  Waite  on  Fraudulent  Conveyances, 
3rd  ed.,  section  279: 

''  'As  proof  of  the  continued  possession  of  the 
vendor  is  competent  evidence  to  impeach  the  sup- 
posed transfer,  it  would  seem  to  follow  that  any 
acts  or  declarations  of  the  possessor  while  so  re- 
taining the  property  must  also  be  competent  as 
characterizing  his  possession.  So  long  as  the  deb- 
tor remains  in  possession  of  the  property  which 
once  belonged  to  him,  and  which  his  creditor  is 
seeking  to  condemn  as  fraudulently  conveyed,  the 
res  gestae  of  the  fraud,  if  any,  may  be  considered 
as  in  progress,  and  his  declarations,  though  made 
after  he  had  parted  with  the  formal  paper  title, 
may  be  given  in  evidence  for  the  creditor  against 
the  claimant,  by  reason  of  the  continuous  possession 
which  accompanied  them.' 

"The  rule  as  stated  in  the  text  is  supported  by 
numerous  decisions.  Murphy  v.  Mulgrew,  102 
Cal.,  552;  Jones  v.  Simpson,  116  U.  S.,  611,  14 
Am.  &  Eng.  Ency.  of  Law,  2nd  ed.,  page  297; 
Bump  on  Fraudulent  Conveyances,  4th  ed.,  section 
600;  Gahoon  v.  Marshall,  25  Cal.,  202;  i  Green- 
leaf  on  Evidence,  section  109;  Adams  v.  Davidson, 
10  N.  Y.,  312. 

"The  Court  below  was  of  the  opinion  that  de- 
fendant Louise  must  have  been  shown  to  have  in- 
tended the  fraud  and  to  have  been  connected  with 
it.  If  this  were  true  as  a  proposition  of  law,  her 
intention  might  be  inferred  from  her  conduct,  and 
all  the  circumstances  of  the  case.  It  is  well  said 
by  Waite  in  his  work  on  Fraudulent  Conveyances 
(section  281):  'In  litigations  of  the  class  under 
consideration,  great  latitude  should  undoubtedly 
be  allowed  in  regard  to  the  admission  of  circum- 
stantial evidence  for  the  purpose  of  proving  par- 
ticipation in  manifest  fraud.     Objections  to  testi- 
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mony  as  irrelevant  are  not  favored  in  such  cases, 
since  the  force  of  circumstances  depends  so  much 
upon  the  number  and  connection.  The  evidence 
should  be  permitted  to  take  a  wide  range,  as  in 
most  cases  fraud  is  predicated  on  circumstances, 
and  not  upon  direct  proof.  And  this  is  the  well 
established  rule.  Bump  on  Fraudulent  Convey- 
ances, Section  590;  14  Am.  &  Eng,  Ency.  of  Law, 
2nd  ed.,  498,  and  cases  cited. 

"In  this  case,  the  deed  was  made  without  con- 
sideration; the  grantor  continued  to  deal  with  the 
property  as  before;  the  deed  was  kept  secret,  and 
not  placed  of  record;  when  the  wife  was  called 
upon  to  testify,  the  husband  objected;  the  materials 
went  into  her  property  with  her  knowledge  and 
with  no  statement  to  plaintiff  as  to  her  title.  All 
these  matters  might  be  true,  and  yet  the  deed  might 
have  been  made  with  no  intent  to  defraud.  But 
the  circumstances  certainly  are  such  as  to  call  for 
a  full,  fair  and  complete  explanation.  The  burden 
was  shifted  upon  the  defendant  to  show  that  the 
transaction  was  honest  and  with  no  fraudulent  pur- 
pose. 

^^The  fact  that  a  deed  is  kept  secret  and  not  re- 
corded is  a  very  potent  badge  of  fraud/^ 

This  rule  applies  with  even  more  force  to  volun- 
tary transfers  of  personal  property. 

".  .  .  Where,  however,  the  transferee  under 
circumstances  which  would  naturally  lead  him,  if 
acting  in  good  faith,  to  take  possession  of  the  prop- 
erty, sufifers  it  to  remain  in  the  transferrer's  pos- 
session beyond  the  time  reasonably  necessary  to 
perfect  a  change  of  possession,  the  situation  itself 
establishes  prima  facie  the  existence  of  a  mutual 
design  to  defraud  the  creditors  of  the  transferrer; 
and  relevant  declarations  of  the  latter  made  subse- 
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quent  to  the  conveyance  and  while  in  possession  of 
the  property  are  competent  against  the  trans- 
feree.    .     .     ." 

i6  Cyc,  p.  looo; 

Mobile  Sav.  Bank  v.  McDonnell^  i8  Am.  St., 

137; 
Bowden  v.  Spellman,  27  S.  W.,  602; 

Bush  V.  Helbing,  134  Cal.,  676; 

Gallagher  v.  Williamson,  23  Cal.,  331; 

Williams  v.  Hart,  65  Ga.,  201 ; 

Jones  V.  Kind,  86  111.,  225; 

Creighton  v.  Hoppis,  99  Ind.,  369; 

Lehman  v.  Chapel,  68  Am.  St.,  550; 

Gregory  v.  Frothingham,  i  Nev.,  253 ; 

Looj  V.  Wilkinson,  no  N.  Y.,  195; 

TESTIMONY  OF  MRS.  S.  G.  HARVEY  ALLEGED  TRANS- 
FEREE CANNOT  BE  ACCEPTED  AS  EVIDENCE  OF 
TRANSFER,  AS  HER  STATEMENTS  ARE  IN  HOPELESS 
CONFLICT. 

We  have  heretofore  pointed  out  the  irreconcilable 
statements  of  Mrs.  S.  G.  Harvey  on  the  most  material 
point  in  the  case  from  her  standpoint.  These  mate- 
rial statements  are  so  at  variance  and  are  so  contradic- 
tory as  to  render  her  testimony  entirely  worthless  un- 
der the  authorities. 

The  w^itness'  testimony  is  disposed  of  absolutely  by 
the  opinion  of  Lord  Chelmsford,  in  which  he  said: 

^There    was    no    means    of    determining    upon 
which  occasion  he  had  sworn  truly  or  falsely.    All 
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that  could  properly  be  done  was  to  regard  his  evi- 
dence as  utterly  unworthy  of  credit  and  to  dismiss 
it  without  further  consideration. '^ 

Kierzkowski  v.  Dorion,  5  Moore  P.  C.  Cases 
(N.  S.),  397-  I 

It  is  true  that  counsel  admits  that  her  testimony  is 
so  inaccurate  that  she  cannot  be  expected  to  remember 
"transactions  occurring  five  years  ago.''  We  give  our 
answer  to  this  suggestion  in  the  language  of  District 
Judge   Hazel   in   Wooster  v.    Trowbridge,    115    Fed., 

731: 

"So  that  we  find  that  this  witness  upon  whose 
evidence  claimants  Lewis  and  Tillinghast  are 
forced  to  rely  has,  during  the  progress  of  the  liti- 
gation, made  statements  under  oath  of  so  contra- 
dictory a  nature  as  to  preclude  the  Court  from  giv- 
ing any  credence  to  his  testimony. 

"The  foundation  and  stability  of  our  jurispru- 
dence depends  upon  the  ascertainment  of  the  truth 
in  all  controverted  matters.  Well-settled  rules 
afiford  guidance  in  cases,  where  the  evidence  is  in 
hopeless  conflict,  and  assuredly  such  is  the  case  at 
bar.  True,  the  transactions  to  which  it  relates  oc- 
curred fully  a  score  of  years  ago;  and,  while  testi- 
mony of  this  nature  may  not  be  wilfully  false,  yet 
it  must  be  the  subject  of  the  severest  scrutiny. 
Whether  it  be  wilfully  false,  or  that  of  a  forgetful, 
weak,  or  vacillatory  man  of  69  years,  the  standard 
of  proof  must  be  supplied  which  the  law  requires 
to  satisfy  the  mind  of  the  Court,  before  relief  can 
be  granted." 
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The  same  Judge  in  Timolat  v.  Philadelphia  P.  T. 
Co.,  131  Fed.,  263,  said: 

"Considered  in  connection  with  his  former  tes- 
timony and  the  testimony  of  his  father  in  the  Man- 
ning Case,  it  has  not  the  weight  claimed  for  it.  A 
witness  who  has  had  ample  opportunity  to  narrate 
his  connection  with  a  transaction,  and  apparently 
fully  relates  the  same,  and  thereafter,  in  another 
litigation,  gives  a  different  narrative  in  relation 
thereto,  or  one  from  which  an  entirely  different 
inference  may  be  drawn,  is  not  usually  to  be  de- 
pended upon  for  accuracy  of  statement." 

District  Judge  Brown  in  Mar  den  v.  Phillips 
et  al.,  103  Fed.,  196,  in  a  case  somewhat  similar  to 
this,  thus  disposed  of  the  testimony  of  such  a  witness: 

"I  am  furthermore  of  the  opinion,  upon  the 
whole  evidence,  that  no  possession  of  the  stock  was 
taken  and  retained  by  Phillips  prior  to  January 
30th  when  the  goods  were  removed  to  Woburn.  In 
the  original  depositions  of  Gardner,  MacDonald, 
Romsey,  and  Phillips,  taken  on  March  ist,  or  prior 
thereto,  no  reference  is  made  to  a  key,  or  to  locking 
up  any  part  of  the  goods.  Phillips  testified  that 
he  made  confidential  arrangements  with  Romsey, 
the  bankrupt's  clerk,  to  look  out  for  his  (Phillips') 
interests,  but  Romsey  was  not  to  let  MacDonald 
know  that  he  represented  Phillips.  This  is  incon- 
sistent with  evidence  given  at  a  later  date  that 
Romsey  had  the  key  to  the  back  room,  and  that 
MacDonald  only  had  access  thereto  with  Romsey's 
consent.  Romsey,  professing  to  give  a  full  account 
of  the  transaction,  does  not  testify  originally  that 
he  was  put  in  charge  for  Phillips,  or  that  he  had 
a  key.  MacDonald  testified  originally  that  after 
the  execution  of  the  bill  of  sale  he  did  business 
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without  change,  and  that  he  knew  of  no  arrange- 
ment between  Phillips  and  Romsey  until  January 
20th.  The  testimony  as  to  the  key,  is,  in  my  opin- 
ion, inconsistent  with  the  original  testimony  of 
these  witnesses,  and  is  of  little  weight.  As  the 
bill  of  sale  was  a  mere  security,  and  was  not  re- 
corded, and  as  no  possession  was  taken  and  re- 
tained prior  to  January  30,  1900,  the  case  seems  to 
fall  within  Drury  v.  Moors,  171  Mass.,  252,  50 
N.  E.,  618;  Moors  V.  Reading,  167  Mass.,  322, 
45  N.  E.,  760.  See  also.  In  re  Sheridan  (D.  C), 
98  Fed.,  406;  Casey  v.  Cavaroc,  96  U.  S.,  467,  24 
L.  Ed,  779." 

In  the  case  at  bar  the  parties  agreed  (?)  primarily 
that  he  should  retain  the  control  and  dominion  of  the 
stock  at  all  times,  and  the  testimony  is  that  he  did  in 
fact  retain,  not  only  the  apparent  title,  but  the  actual 
control  and  dominion,  possession  and  entire  ownership 
of  the  stock  unmolested  by  any  one.  And  the  parties 
also  agreed  (?)  that  they  should  by  appearances  and 
by  declarations  lead  all  persons  to  believe  and  to  credit 
him  in  the  belief  that  he  was  the  owner  in  reality  of 
the  stock  in  question. 

And  in  the  case  at  bar  it  was  agreed  (?)  that  there 
should  be  no  visible  or  apparent  change  of  the  cus- 
tody of  the  property,  but  on  the  contrary,  that  the 
custody  and  ownership,  control  and  dominion  of  the 
property  should  appear  as  wholly  and  absolutely  un- 
changed in  order  that  the  world  might  have  evidence 
of  the  fact  that  there  was  no  new  owner  of  the  prop- 
erty, but  that  the  ownership  rested  in  the  alleged 
donor.     In    plain   language,   there   was    a   deliberate 
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agreement  to  violate  the  very  terms  of  the  statute 
covering  cases  of  this  character.  It  is  elementary  that 
in  order  to  make  a  valid  gift  the  donor  must  sur- 
render all  control  and  dominion  of  the  thing  given. 
There  must  be  an  open  renunciation;  notice  to  the 
world.  Secret  gifts  are  abhorred  both  at  law  and  in 
equity.  If  secret  gifts  should  be  allowed  to  prevail 
the  commercial  integrity  of  the  world  would  be 
destroyed.  Ordinary  business  transactions  could  not 
be  safely  conducted.  Creditors  could  be  defrauded 
with  impunity  and  no  relief  could  be  afforded  them. 
In  endeavoring  to  obtain  credit  a  creditor  would  say: 
"I  own  this  property,"  and  after  obtaining  credit  he 
could  secretly  assign  it  to  his  wife.  When  his  cred- 
itors are  clamoring  for  their  money  for  their  just  debts, 
he  states  that  he  has  no  property,  that  the  property 
that  he  had  when  the  debts  were  created  and  all  of  his 
available  property  he  had  secretly  given  to  his  wife. 
No  court  has  ever  endorsed  any  such  proposition. 

HARVEY  EXERCISED  EXCLUSIVE  CONTROL  OVER  ALL 
OF  THE  CERTIFICATES:  HE  EXPRESSLY  RESERVED 
CONTROL  AND  DOMINION  OVER  THE  SAME,  IF  THE 
STATEMENTS  OF  TRANSFEROR  AND  TRANSFEREE 
ARE  TO  BE  ACCEPTED  AS  TO  TRANSACTION  OCCUR- 
RING IN   1905. 

In  a  case  very  similar  to  the  one  at  bar  and  which 
is  a  leading  authority,  this  precise  question  was  dis- 
cussed in  Bauernschmidt  v.  Bauernschmidt,  54  Atl., 
637,  and  Chief  Justice  McSherry  in  deliverying  the 
opinion  of  the  Court  of  Appeals  in  Maryland,  said: 
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"It  is  true  that  140  shares  of  the  capital  stock 
of  Bauernschmidt  Brewery  Company  stood  in  the 
name  of  the  husband  and  wife  as  joint  tenants — 
that  is,  tenants  by  entireties — and,  if  there  had  been 
no  change  made,  perhaps  a  different  situation 
would  have  been  presented.  But  it  must  be  borne 
in  mind  that  on  December  30,  1898,  when  the  reso- 
lution was  adopted  to  sell  to  the  Maryland  Brew- 
ery Company,  the  stockholders  of  the  Bauern- 
schmidt Brewery  Company  accepted  the  require- 
ment of  the  purchaser  that  the  stock  of  the  vendor 
company  should  be  turned  over  to  the  new  con- 
cern, or  to  its  projectors,  and  that,  in  accordance 
therewith,  George  Bauernschmidt  assigned  in 
blank  the  certificate  of  140  shares  of  stock,  where- 
by the  muniment  of  whatever  title  Mrs.  Bauern- 
schmidt had  wholly  ceased  to  exist.  When  it  is 
remembered  that  the  whole  of  the  property  orig- 
inally belonged  to  George  Bauernschmidt;  that  the 
corporation  which  he  formed,  and  which  took 
over  that  property,  was  obviously  created  for  mere 
convenience  in  the  transaction  of  the  business;  that 
neither  his  wife  nor  children  invested  a  dollar  in 
the  stocks;  that  he  voluntarily  placed  the  name  of 
his  wife  in  the  certificate  as  a  joint  tenant  after 
having  canceled  one  that  had  been  previously  is- 
sued to  her  in  her  own  name  for  30  shares;  that  he 
was  treated  by  all  the  others  as  the  real  owner  of 
the  140  shares,  as  the  minutes  of  the  meeting  of 
December  30,  1898,  show;  and  that  he  then  sur- 
rendered to  Sperry,  Jones  &  Co.  the  certificate  for 
140  shares,  and  himself  received  and  exercised  ex- 
clusive control  over  the  entire  cash  proceeds  of 
the  sale — it  can  scarcely  be  contended  that  Mrs. 
Bauernschmidt  still  continued  to  be  a  shareholder 
in  the  Bauernschmidt  Brewery  Company,  or  re- 
tained, if  she  ever  had,  any  interest  in  the  purchase 
money  paid  for  the  property  which  had  actually 
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belonged  to  her  husband  alone.  There  can  be  no 
perfected  gift  where  there  has  been  no  complete 
surrender  of  dominion  over  the  thing  given.  Now, 
George  Bauernschmidt  never  did  surrender  control 
over  the  stock  of  the  Bauernschmidt  Brewery  Com- 
pany, even  after  the  stock  had  been  issued.  He 
first  put  none  in  the  name  of  his  wife.  Afterwards 
he  gave  her  30  shares  and  then  he  canceled  that 
certificate  and  others,  and  issued  the  one  for  140 
shares.  He  was  not  only  president  of  the  company, 
but  in  fact  the  owner  of  all  its  property.  He  is- 
sued and  canceled  certificates,  seemingly,  as  he 
pleased.  When  one  of  his  sons  died,  in  whose 
name  10  shares  stood  in  two  certificates,  there  was 
no  administration  of  his  estate;  but  the  real  and 
dominant  owner  simply  canceled  the  certificates 
and  made  a  new  distribution  of  the  stock,  incor- 
porating his  deceased  son's  10  shares  in  the  140 
share  certificate.  He,  and  he  alone,  voted  the  140 
shares,  and  his  final  assertion  of  control  over  the 
certificate  representing  those  shares  was  manifested 
when  he  transferred  it  in  blank  and  delivered  it  to 
Sperry,  Jones  &  Co.  His  dealing  with  the  stock, 
and  her  acquiescence  in  what  he  did,  and  the  fact 
that  he  could,  and  did,  as  the  actual  owner  of  all 
the  property  which  the  company  possessed,  exer- 
cise complete  control  over  those  shares,  show  that 
he  never  surrendered  dominion  over  them,  or  put 
it  out  of  his  power  to   revoke  the  gift  of  them. 

"There  can  be  no  gift  which  the  law  will  recog- 
nize where  there  is  reserved  to  the  donor,  either 
expressly  or  as  a  result  of  the  circumstances  and 
conditions  attending  the  transaction,  a  power  of 
revocation  or  a  dominion  over  the  subject  of  the 
gift.  There  must  be  no  locus  penitentiae,  and  there 
is  always  a  locus  penitentiae  when  the  supposed 
donor  may  at  any  moment  undo  what  he  has  done. 
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Brewer  v.  Bowersox,  92  Md.,  570,  48  Atl.,  1060; 
Whalen  v.  Milholland,  89  Md.,  199,  43  Atl.,  45, 
44  L.  R.  A.,  208.  If  the  donor  retains  dominion 
over  the  thing  given,  precisely  as  he  had  control 
of  it  before  the  alleged  gift  w^as  made,  there  is 
obviously  no  perfected  gift,  because  there  has  been 
no  change  of  possession,  and  there  is  still  an  oppor- 
tunity to  recant.  The  application  of  this  principle 
to  the  facts  in   the   record   is  not  difficult"    (pp. 

642-3)- 

And  let  us  apply  this  case  to  the  Folger  transaction. 
We  find  Harvey,  long  after  the  alleged  delivery  to 
Mrs.  Harvey,  giving  Folger  a  part  of  the  shares,  and 
Folger  returning  the  same  to  him  and  the  new  certifi- 
cate being  issued  in  his  (Harvey's)  name  and  later 
Harvey  finally  delivered  the  certificate  to  Fay  as 
security  for  a  loan. 

DECLARATIONS  OF  DEFENDANT  CONCERNING  THE  MAT- 
TERS IN  ISSUE  ARE  ADMISSIBLE  TO  PROVE  THAT  HE 
OR  SHE  HAS  MADE  FALSE  OR  INCONSISTENT  STATE- 
MENTS REGARDING  SUCH  TRANSACTION  WHEN 
FOLLOWED  BY  EVIDENCE  OF  THEIR  FALSITY. 

Under  the  above  doctrine  the  inconsistent  state- 
ments of  the  defendant  Mrs.  S.  G.  Harvey  are  pri- 
marily admissible. 

^'ADMISSIONS  OF  CONDUCT — In  General.  A 
party's  conduct,  including  statements,  so  far  as 
definitely  connected  with  a  fact  in  issue,  is  often 
relevant  as  circumstantial  evidence  of  an  admis- 


sion." 


16  Cyc,  952-4. 
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And  this   rule  has  even  been  applied  to  criminal 
cases. 

In  State  v.  Oliver,  41  Pac,  955,  the  Court  said: 

"Error  is  claimed  in  permitting  the  witness 
Moore  to  state  what  the  testimony  of  the  defend- 
ant was  on  the  former  trial  of  the  case,  and  then 
contradicting  these  statements  by  other  witnesses. 
It  is  conceded  that  admissions  made  by  the  defend- 
ant might  be  used  against  him,  but  it  is  claimed 
that  the  purpose  of  this  evidence  was  to  show  that 
the  defendant  had  sworn  falsely  on  the  former 
trial;  that,  for  the  purpose  of  obtaining  an  acquit- 
tal on  that  trial,  he  had  concocted  and  testified 
to  a  story  which  was  untrue.  It  is  always  compe- 
tent to  show  the  statements  and  claims  made  by  a 
person  charged  with  crime  with  reference  thereto, 
and  to  show  that  such  statements  are  false." 

In  Mora  v.  People,  35  Pac,  182,  the  Court  said: 

"Abbott  in  his  work  entitled  Criminal  Trial 
Brief  (Section  481),  says:  'A  declaration  made  by 
one  accused  of  a  crime,  denying  any  criminal  act, 
and  explaining  suspicious  circumstances  for  his 
own  advantage,  is  not  a  confession,  and  does  not 
come  within  the  rule  that  confession  must  be  volun- 
tary to  be  admissible.'  Again  (at  section  513)  the 
author  says:  ^Evidence  of  falsehood  on  the  part 
of  the  accused  in  giving  an  account  of  himself, 
or  of  the  transaction  or  his  relation  to  it,  is  compe- 
tent as  affording  a  legitimate  presumption  of  guilt. 
For  this  purpose  the  prosecution  may  prove  such 
declarations  of  the  accused,  and  then  prove  their 
falsity.  It  is  evident  that  the  assignment  of  error 
based  upon  the  admission  of  this  evidence  is  not 
well  taken." 
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And  this   rule  is  laid  down  in   Wigmore  on  Evi- 
dence, Vol.  I,  page  357: 

"In  1862,  Bigelow,  C.  J.,  in  Egan  v.  Bowker,  5 
All.,  452,  (admitting  evidence  of  subornation  of  a 
witness)  :  'The  inference  is  a  reasonable  and 
proper  one  that  a  person  having  an  honest  and 
fair  debt  will  not  endeavor  to  support  it  by  false- 
hood and  fraud ;  and  the  fact  that  he  resorts  to  such 
means  of  proof  has  a  tendency  to  show  that  he 
knows  he  can  not  maintain  his  suit  by  evidence 
derived  from  pure  and  incorrupt  sources." 

And  in   Wigmore  on  Evidence,  Vol.   I,  page  360, 
we  find  the  following  statement: 

''But  so  far  as  the  other  litigation  involves  sub- 
stantially the  same  issue,  or  object,  as  the  present 
one,  a  party's  fraudulent  conduct  in  the  former, 
indicating  a  consciousness  of  the  weakness  of  the 
case,  carries  the  same  indication  for  the  present 
cause,  since  by  hypothesis  the  two  causes  are  sub- 
stantially the  same  with  reference  to  the  party's 
motives.  On  principle,  then,  the  misconduct  of  the 
party  in  other  litigation  should  be  received,  pro- 
vided the  issue  involved  was  in  efifect  the  same,  or 
provided  the  interest  at  stake  in  that  and  the  pres- 
ent litigation  are  so  united  that  the  motive  to  suc- 
ceed unlawfully  in  the  present  case  might  be  sup- 
posed to  be  furthered  by  fraud  in  the  former  one." 

In  Commonwealth  v.  Devaney,  64  N.  E.,  402,  ap- 
pears the  following: 

"The  defendant,  after  his  arrest,  asserted  that  on 
the  night  of  the  robbery  he  drove  a  dark  horse. 
He  also  denied  that  he  had  ever  seen  Galant  be- 
fore he  was  confronted  with  him.     Subsequently 
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he  admitted  having  driven  Galant  on  the  night  of 
the  robbery  in  a  coupe  drawn  by  a  gray  horse. 
The  jury  were  instructed  that,  if  they  should  find 
that  the  defendant  intentionally  misstated  material 
facts,  they  would  have  a  right  to  take  such  mis- 
statements as  admissions  of  guilt.  There  can  be 
no  doubt  that  the  statements  made  by  the  defend- 
ant were  material  and  that  they  were  false.  If 
they  were  intentionally  false,  they  tended  to  show 
the  guilt  of  the  accused.  He  testified  that  he  knew 
at  the  time  that  Galant  and  the  police  officer  were 
in  search  of  the  man  who  drove  a  gray  horse.  To 
divert  suspicion  from  himself  he  said  that  he  was 
driving  a  dark  horse  that  night  and  that  he  had 
never  seen  Galant  before.  There  can  be  no  ques- 
tion of  the  admissibility  of  the  evidence  and  this 
is  conceded  by  the  defendant's  counsel.  Common- 
wealth V.  Webster,  5  Cush.,  295,  316,  52  Am. 
Dec,  711,  (s.  c.  reported  by  Bemis,  495,  where 
the  change  by  Chief  Justice  Shaw  is  more  fully 
stated)  ;  Com.  v.  Trefthen,  157  Mass.,  180,  199,  31 
N.  E.,  961,  24  L.  R.  A.,  235;  Com.  v.  Smith,  162 
Mass.,  508,  39  N.  E.,  in;  Wilson  v.  U.  S.,  162 
U.  S.,  613,  16  Sup.  Ct.,  895;  40  L.  Ed.,  1090; 
People  V.  Arnold,  43  Mich.,  303,  5  N.  W.,  385, 
38  Am.  St.  Rep.,  182;  State  v.  Robinson,  117  Me., 
649,  23  S.  W.,  1066;  Walker  v.  State,  49  Ala.,  398. 
The  ground  upon  which  such  evidence  is  admis- 
sible is  that  it  is  an  admission  by  conduct  from 
which  the  guilt  may  be  inferred.  It  is  of  course 
not  conclusive,  and  the  weight  to  be  given  to  it  is 
to  be  determined  by  the  jury." 

And  in  20  Cyc,  we  find  this  statement: 

".  .  .  So  where  it  is  claimed  that  the  con- 
sideration for  a  deed  is  an  indebtedness  from  the 
grantor  to  the  grantee,  it  is  competent  for  a  cred- 
itor attacking  the  deed  to  introduce  the  books  of 
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account  either  of  the  grantor  or  grantee,  kept  in 
the  regular  course  of  business,  to  show  that  they 
contain  no  entry  of  the  debt/^ 

INCONSISTENT  STATEMENTS   AND   ADMISSIONS   ARE 
PRIMARY  EVIDENCE. 

"What  a  party  said  in  giving  his  testimony  may 
be  stated  by  any  one  who  heard  it.  The  admission 
is  absolutely  primary  evidence.  It  is  immaterial 
therefore  upon  principle  that  the  party  who  made 
it  is  present  in  court  and  can  be  called  as  a  wit- 


ness." 

1 6  Cyc,  977. 

ORDINARY  RULES  DO  NOT  APPLY  IN  CASE  OF  PARTIES— 
OF  COURSE  THE  STATEMENTS  OF  A  PARTY,  MADE 
OUT  OF  COURT,  ARE  ADMITTED  UPON  A  WHOLLY 
DIFFERENT  PRINCIPLE  FROM  THAT  WHICH  GOVERN 
THE  DECLARATIONS  WE  HAVE  BEEN  CONSIDERING. 
SUCH  STATEMENTS  ARE  ADMISSIONS  AND  INDE- 
PENDENT TESTIMONY,  AS  NO  FOUNDATION  IS  NECES- 
SARY FOR  THEIR  INTRODUCTION  AS  EVIDENCE. 

Jones  on  Evidence,  2nd  ed.,  p.  1086,  sec.  851. 

"Self-serving  statements  made  by  or  through 
the  accused  out  of  court,  explaining  suspicious  cir- 
cumstances, may  be  proved  against  him,  and  their 
falsity  may  then  be  shown.  The  fact  of  their 
falsity  admits  them  as  indicating  an  attempt  to 
explain  away  incriminating  circumstances  by  false- 
hoods." 

12  Cyc,  429. 

"Statements  made  by  the  accused  in  testifying 
voluntarily  before  the  commissioner  in  bankruptcy 
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as   to   his    trade    dealings    are    admissible    against 
him/' 

12  Cyc,  429. 

In  People  v.  Weiger,  loo  Cal.,  358,  the  Court  said: 

"I  Bishop  on  Criminal  Procedure,  Sec.  1255, 
lays  down  the  rule,  thus:  ^The  answers  and  other 
testimony  which  are  voluntarily  given  as  a  witness 
in  any  case  or  proceeding,  civil  or  criminal,  as 
before  a  commissioner  in  bankruptcy,  a  grand  jury, 
a  coroner,  a  fire  inquest,  or  any  court  in  an  ordi- 
nary lawsuit,  are  as  admissions  or  confessions  com- 
petent against  him  on  any  issue  in  a  criminal  case 
to  which  they  are  pertinent."  See  also  i  Green- 
leaf  on  Evidence,  Sec.  225. 

Under  the  above  authorities  it  cannot  be  questioned 
that  the  plaintiff  had  the  right  to  introduce  in  evi- 
dence the  various  inconsistent  statements  and  conflict- 
ing accounts  given  by  Mrs.  Harvey.  Hence  we  sub- 
mit that  the  testimony  of  Mrs.  Harvey  on  December 
5,  191 1,  her  subsequent  testimony  given  on  January 
5,  191 2,  in  absolute  and  complete  contradiction,  were 
properly  admitted  as  primary  evidence  and  need  not 
have  been  introduced  by  way  of  rebuttal. 

STATEMENT  OF  HARVEY'S  ACCOUNTS  AND  HIS  FAILURE 
TO  DENY  THEIR  ACCURACY  PROPERLY  ADMITTED 
IN    EVIDENCE. 

"Where  it  is  affirmatively  shown,  directly  or 
circumstantially,  that  statements  in  accounts  or  re- 
ports of  sales,  bills  of  sale,  book  entries,  notices  to 
quit,  reports  of  agents,  or  lessees,  sailing  lists,  and 
the  like,  have  been  brought  to  a  party's  attention, 
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his  failure  to  deny  their  accuracy  may  be  relevant 
if  dissent  would  naturally  have  been  manifested 
by  objection.  The  effect  of  failure  to  deny  the 
truth  of  written  statements  is  much  increased  if 
other  statements  in  the  same  document  are  dis- 
puted. But  where  all  liability  is  denied  no  infer- 
ence of  acquiescence  in  the  correctness  of  amounts 
charged  can  be  drawn  from  failure  to  object  to 
them  specifically. 

1 6  Cyc,  962-3. 

In  this  connection  we  call  the  Court's  attention  to 
the  testimony  of  the  bookkeeper  Wasserman,  that  he 
discussed  the  statements  with  Harvey  and  that  he  had 
no  corrections  to  make  and  no  suggestions  with  refer- 
ence thereto. 

KNOWLEDGE  AND   INTENT   OF   A   GRANTEE    OR   DONEE 

IS  IMMATERIAL. 

''It  is  not  necessary,  in  order  to  avoid  a  volun- 
tary conveyance,  that  is,  one  not  based  on  a  valu- 
able consideration,  that  the  grantee  should  have 
been  cognizant  of  the  fraud,  or  should  have 
actually  participated  with  the  grantor  in  his  fraud- 
ulent purpose,  or  have  been  privy  to  it.  It  is 
wholly  void,  without  reference  to  knowledge  or 
want  of  it  on  the  part  of  the  grantee,  and  although 
the  grantee  or  transferee  was  innocent  of  any 
fraudulent  intent,  and  the  good  faith  of  the 
grantee  does  not  render  it  valid"  (Moore  on 
Fraudulent   Conveyances,  Vol.   II,   584). 

Young  V.  Heermans,  66  N.  Y.,  374; 
Beecher  v.  Clark,  3  Fed.  Cas.  No.   i,  223; 
Hershey  v.  Latham,  46  Ark.,  542; 
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Bush,  etc.,  V.  Helbing,  134  Cal.,  676; 

Chalmers  v.  Sheehy,  132  Cal.,  459; 

Lee  V.  Figg,  37  Cal.,  328; 

Wells  V.   Schuster-Hax  Nat.  Bank,   23    Colo., 

534; 
Mallory  v.  Gallagher,  75  Conn.,  665; 

Baw^r  V.  McKee,  87  111.  App.,  434; 

York  V.  Rockwood,  132  Ind.,  358; 

Ga^r  V.  i7«r/,  77  Iowa,  597; 

Spear  v.  Spear,  97  Me.,  498; 

Richards  v.  Richards,  98  Md.,   136. 

CERTIFICATE  NOT  SHOWN  BY  MRS.  HARVEY,  NOT 
VOTED  BY  MRS.  HARVEY  AND  NOT  CONTROLLED  BY 
HER. 

Mrs.  Harvey  never  exhibited  these  certificates  of 
shares  to  a  single  living  human  being,  nor  did  her 
name  even  appear  in  connection  therewith  until  No- 
vember 26,  1909,  when  Harvey  was  admittedly  in- 
solvent. 

HARVEY  PAID  ASSESSMENT. 

There  was  one  assessment  levied  on  this  stock  on 
April  13,  1907.  She  did  not  pay  this  assessment,  but 
Harvey  paid  it,  and  it  was  charged  to  himself  on  his 
private  books  (Test.  — ).  It  was  never  charged 
against  Mrs.  Harvey.  Harvey's  books  clearly  show 
strict  dealing  and  accounting  in  all  business  transac- 
tions with  his  wife.  For  instance  a  small  assessment 
of  $500  was  advanced  by  him  to  pay  an  assessment 
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levied  on  her  stock  in  the  Ocean  Shore  Railroad 
Company  on  February  21,  1907.  It  was  charged  to 
his  wife.  On  January  11,  1907,  he  gave  his  wife  $200 
in  cash;  this  too  was  carefully  charged  to  her.  In 
fact,  so  particular  was  Harvey  to  have  his  books 
truly  indicate  his  transactions  with  his  wife,  that  an 
advancement  of  $1.50  was  with  great  care  charged 
to  S.  G.  Harvey.  Nevertheless,  the  payment  of 
$5,460.00,  assessment  No.  i,  on  546  shares  of  Shore 
Line  Investment  Company  at  $10.00  a  share,  on  April 
13,  1907,  is  charged  to  J.  Downey  Harvey,  not  to  Mrs. 
Harvey,  the  alleged  owner  at  that  date.  He  made  no 
claim  against  Mrs.  Harvey  for  this  amount.  It  is 
undisputed  that  the  books  of  the  corporation  show 
that  this  stock  belonged  to  J.  Downey  Harvey.  He 
voted  the  stock  as  his  own,  and  never  even  allowed 
a  single  share  thereof  to  rest  in  his  wife's  name.  At 
various  meetings  and  in  writing  he  declared  himself 
to  be  the  "owner  and  holder"  of  all  of  the  shares  of 
stock  in  question.  And  this  with  the  consent  of  his 
wife,  continued  up  to  the  very  moment  that  he  be- 
came a  hopeless  insolvent  on  November  26,  1909, 
when,  for  the  first  time,  it  was  transferred  into  his 
wife's  name.  He  seeks  to  explain  away  this  strongly 
condemnatory  circumstance  by  this  destructive  state- 
ment made  to  his  wife  in  June,  1905,  according  to 
the  testimony  of  both : 

"A.     I  took  them  and  handed  them  to  her  and 
told  her  they  were  the  certificates  as  they  came 
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from  the  Shore  Line  Investment  Company  that 
she  was  interested  in  that  I  had  promised  her,  and 
I  told  her  to  keep  them  and  take  care  of  them, 
and  they  were  of  value,  and  they  were  endorsed; 
and  I  said,  the  reason  they  are  remaining  in  my 
name  is  I  am  very  largely  interested  in  the  Ocean 
Shore  Railroad,  and  these  two  companies  are  asso- 
ciated in  the  development  of  one  another,  one  de- 
pends upon  the  success  of  the  other — now,  I  said, 
if  I  keep  this  stock  in  my  name,  which  I  will 
want  to  do,  I  want  to  show  the  PEOPLE  that  the 
Ocean  Shore  Railroad  is  interested  in  the  success 
of  this  land  company,  and  that  I  AM  A  LARGE 
HOLDER  IN  IT  and  that  at  all  time  I  WILL  BE 
READY    TO    HELP    OUT    GRANADA    AS    MUCH    AS    WE 

POSSIBLY  CAN"  Trans.,  p.  125). 

TRANSFERS   STOCK  AS   HIS   OWN. 

It  appears,  however,  that  in  December,  1906,  he 
transferred  to  J.  A.  Folger  66  shares  of  this  same 
stock,  and  Mr.  Folger  returned  the  stock  to  him  in 
December,  1907  (Trans.,  130),  and  he  again  placed 
these  same  shares,  not  in  the  name  of  the  alleged 
owner,  his  wife,  but  in  his  own  name.  He  was  careful 
to  see  to  it  that  not  a  single  share  of  this  stock  rested 
in  the  name  of  the  alleged  donee.  No  explanation  is 
offered  for  this  transaction.  Mrs.  Harvey's  name  did 
not  appear  on  these  certificates,  both  of  which  are  in 
evidence,  as  endorser  or  endorsee  or  otherwise.  Mr. 
Folger  was  not  called  upon  to  explain  the  transaction. 

Whilst  it  is  sought  to  explain  away  the  entry  of  the 
stock  as  Harvey's  on  the  books  of  the  corporation,  no 
explanation  is  vouchsafed  with  respect  to  similar  en- 
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tries  made  in  Harvey's  private  books  in  due  course  of 
business.  Harvey,  as  before  stated,  kept  an  elaborate 
set  of  private  books.  The  first  important  book  is  the 
Journal.  This  book  shows,  without  dispute,  that  the 
first  entry  showing  the  transfer  of  the  stock  from  Har- 
vey to  his  wife  was  made  March  31,  1910. 

"Q.  I  want  to  know  whether  you  took  that 
book  away  from  the  office  or  kept  it  in  the  night- 
time in  Mr.  Harvey's  regular  business  office?  A. 
Yes,  I  kept  it — it  was  Mr.  Harvey's  book — always 
at  his  office,  except  some  evenings,  occasionally, 
very  seldom,  that  I  took  it  home"  (Trans.,  p.  loi). 

And  the  books  were  frequently  at  Harvey's  resi- 
dence. 

THE   LEDGER. 

Mr.  Harvey,  through  his  various  bookkeepers,  kept 
a  private  ledger.  Two  significant  accounts  were  in 
this  book,  an  account  under  the  caption:  "Family 
Gifts  and  Allowances"  is  first.  Under  this  is  set  out 
specifically  gifts  as  alleged  to  have  been  made  by  the 
bankrupt  to  his  wife;  these  alleged  gifts  are  described 
in  detail.  For  instance,  among  other  things,  we  find 
Santa  Cruz  Beach  Company  stocks,  20  shares  pre- 
ferred. May  14,  1907,  $1000.  But  nothing  appears 
in  this  account,  or  in  any  other  account,  or  anywhere 
in  Harvey's  books  of  the  transfer  of  the  Shore  Line 
Investment  Co.'s  stock  until  March  31,  1910;  long 
after  he  had  become  insolvent  and  when  it  became 
his   duty   to   be   just   to   needy   creditors    rather   than 
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extraordinarily  generous  to  a  wife  already  possessed 
of  ample  means. 

His  books  also  show  the  gift  of  the  Pacific  Avenue 
lot,  valued  at  $15,327.50  at  the  time  when  it  was  made 
in  1905,  while  he  was  still  solvent. 

TRIAL  BALANCE  BOOK. 

Like  all  prudent  business  men  of  large  affairs, 
Harvey  kept  a  Trial  Balance  Book.  This  book  was 
a  general  summary  of  the  assets  and  liabilities  of 
Harvey.  The  trial  balance  book  shows  that  this  stock 
was  listed  in  the  year  1905  as  Harvey's  stock  and  in 
each  and  every  succeeding  year  consistently  and  con- 
tinuously until  October  31,  1909,  just  one  month  be- 
fore the  transfer  on  the  books  of  the  corporation. 
Immediately  thereafter  on  March  31,  1910,  the  suc- 
ceeding trial  balance,  the  stock  is  dropped,  for  the 
first  time,  from  the  list  of  Harvey's  assets. 

HARVEY  HAS  KNOWLEDGE  OF  BOOKS. 

Did  Harvey  have  knowledge  of  his  books  and  their 
contents?    We  quote  Mr.  Wasserman  on  this: 

"The  witness  then  further  testified:  ^I  some- 
times discussed  with  Mr.  Harvey  entries  in  his 
books.  He  usually  gave  me  pencil  memoranda 
before  I  made  entries.  It  was  by  this  means  that 
I  got  the  knowledge  to  make  entries  in  the  books 
concerning  the  account  with  the  Shore  Line  In- 
vestment Company.  Either  from  that  source,  or 
from  the  stub  of  the  check-book.  Sometimes  he 
made  an  entry  on  the  check-book,  sometimes  I 
did,  when  I  drew  the  check.    The  purpose  of  this 
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was  so  that  proper  entries  could  be  made  in  his 
books,  and  I  could  have  knowledge  of  his  busi- 
ness. Mr.  Harvey  must  have  had  knowledge  of 
the  entries  in  the  trial  balances.  I  gave  him  a 
statement  of  his  account.  He  never  went  over 
them  with  me.  The  only  entry  in  the  trial  bal- 
ance, in  relation  to  the  Shore  Line  Investment 
Company  stock,  to  my  knowledge,  was  carried  for- 
ward to  January  ist,  1907,  $18,150.  It  was  car- 
ried that  way  up  to  the  time  I  ceased  to  be  his 
bookkeeper.  I  think  the  man  who  succeeded  me 
as  bookkeeper  was  Mr.  Crosby." 

Cross-examination. 

''I  was  in  the  employ  of  Mr.  Harvey  from  1895 
to  1908.  After  1907  I  helped  him,  but  received 
no  compensation  for  it.  My  present  occupation 
is  that  of  Secretary  of  the  Pacific  Company, 
owners  of  the  Pacific  Building.  I  have  been  in 
that  place  since  I  have  left  the  employ  of  Mr. 
Harvey  and  the  Martin  Estate,  in  January,  1907. 
I  am  a  bookkeeper  and  understand  thoroughly  the 
science  of  bookkeeping.  In  making  these  entries 
I  entered  them  according  to  my  own  knowledge 
of  bookkeeping.  Mr.  Harvey  did  not  tell  me  how 
to  make  each  and  every  entry  that  I  made.  Some- 
times he  gave  me  the  check-book  to  make  entries 
from,  sometimes  memoranda.  As  to  the  entries  of 
the  Shore  Line  Investment  Co.  stock  my  recollec- 
tion is  that  he  gave  me  a  lead  pencil  memorandum. 

^^MR.  WHEELER— Q.  On  each  of  the  sev- 
eral occasions? 

^^A.  Yes,  I  cannot  say  positively  on  each  occa- 
sion, but  I  am  sure  there  were  memoranda  given'' 
(Trans.,  p.  in). 
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COUNSEL  COMPLAIN  THAT  THE  "LEARNED  JUDGE  OF 
THE  TRIAL  COURT  FAILED  UTTERLY  TO  GRASP  THE 
SIGNIFICANCE"  OF  TESTIMONY  OF  MR.  AND  MRS. 
HARVEY. 

On  January  5,  191 2,  Mrs.  Harvey's  testimony  given 
before  the  Referee,  is  a  complete  refutation  of  her 
testimony  given  on  December  5,  1911.  Her  entire 
testimony  taken  before  the  Referee  is  in  evidence  and 
we  quote  from  it.  It  cannot  be  reconciled  with  the 
testimony  given  on  December  5,  1911.  It  is  not  a 
mere  correction  of  that  testimony. 

Counsel  complains  that  the  learned  Judge  of  the  trial 
court  seems  to  have  failed  utterly  to  have  grasped  the 
significance  of  Mr.  and  Mrs.  Harvey's  testimony 
(App.  Brief,  p.  5).  We  certainly  must  disagree  with 
counsel.  The  learned  Judge  did  grasp  the  significance 
of  this  testimony.  He  was  unable  to  overlook  the 
fact  that  Mrs.  Harvey  had  testified  on  December  the 
5th,  1911,  that  she  had  had  these  shares  of  stock  in 
her  safe  deposit  box;  that  she  gave  dates  when 
she  placed  them  in  the  safe  deposit  box;  that 
she  made  a  memorandum  of  these  events;  that  the 
records  of  the  safe  deposit  company  show  that  she 
could  not  have  placed  the  certificates  therein,  at  the 
times  testified  to ;  that  she  did  not  visit  her  box  during 
these  times,  that  when  about  to  be  confronted  with 
the  record,  she  changed  her  testimony  and  claimed 
she  had  kept  them  in  a  portable  safe  to  which  she 
and  her  maid,  Lizzie  Anderson,  alone  had  access. 
Lizzie  Anderson  was  not  produced  as  a  witness. 
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The  learned  trial  Judge  did  not  overlook  the  fact 
that  she  claimed  to  have  received  300  shares  of  Shore 
Line  Investment  Co.  stock  on  June  26,  1905,  on  Web- 
ster-street  in  San  Francisco,  and  that  it  appeared  from 
her  own  cross-examination  and  the  testimony  of  her 
daughter,  Mrs.  Barron,  that  on  that  date  she  was  not 
in  the  State  of  California,  but  in  New  York  City. 

And  the  learned  Judge  did  not  fail  to  grasp  the 
significance  of  counsel's  own  admission  that  Mrs.  Har- 
vey had  no  accurate  memory  as  to  the  transaction  in 
question;  nor  did  the  Court  fail  to  grasp  the  signifi- 
cance of  the  fact  that  her  memory  was  only  refreshed 
when  the  records  of  the  safe  deposit  company  were 
about  to  be  produced;  nor  did  the  Court  fail  to  grasp 
the  significance  of  the  fact  that  her  letter  in  which 
she  acknowledged  that  she  had  not  kept  the  stock 
in  her  safe  deposit  box  during  these  years  was  not 
furnished  to  the  counsel  for  the  trustee  until  after 
the  Referee  had  practically  ruled  that  we  should  be 
given  access  to  these  records;  nor  did  the  Court  fail 
to  grasp  the  significance  of  the  fact  that  when  these 
records  were  finally  produced,  it  clearly  appeared  that 
Mrs.  Harvey  had  not  visited  her  safe  deposit  box 
during  the  year  1905,  and  could  not  have  placed 
therein  the  certificates,  as  originally  testified  to  by  her; 
nor  did  the  Court  fail  to  grasp  the  significance  of  the 
fact  that  Mrs.  Harvey  did  actually  visit  her  safe 
deposit  box  at  least  a  dozen  times  between  September 
13th,   1906,  and  May  13th,   1910,  and  that  she  must 
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have  known  whether  or  not  the  stock  rested  in  that 
box  when  she  gave  her  testimony  before  the  Referee 
on  December  the  5th,  in  191 1.  The  learned  trial 
Judge  did  not  fail  to  grasp  the  significance  of  the  fact 
that  according  to  Mrs.  Harvey's  own  testimony  this 
box  contained  very  few  articles;  shares  of  worthless 
mining  stock,  an  antique  match-box,  and  some  private 
letters,  and  in  visiting  her  box  on  April  29th,  19 10, 
May  II,  1910,  May  12,  1910,  and  May  13,  1910 
(Trans.,  p.  143),  she  must  have  known  that  it  did  not 
contain  the  very  valuable  shares  of  stock  involved  here; 
and  the  learned  Judge  did  not  fail  utterly  to  grasp  the 
significance  of  the  fact  that  counsel's  apology  for  the 
memory  of  Mrs.  Harvey  was  not  well  taken;  for  she 
was  not  called  upon  to  remember  transactions  of  "five 
or  six  years  ago,"  but  merely  as  to  the  contents  of 
her  safe  deposit  box  with  which  she  was  thoroughly 
familiar  as  late  as  May  13th,  1910,  her  testimony 
being  given  December  5th,   191 1. 

Nor  did  the   Court  fail   to  grasp   the  significance 
of  the  fact  that  Mr.  Harvey 

"kept  a  set  of  private  books  in  which  were  re- 
corded, among  other  matters,  transactions  with  his 
wife  .  .  .  and  these  books  show  the  stock  in 
question  to  have  been  his  up  to  November  26th, 
1909"   (Opn.  Trans.,  p.  30). 

Nor  did  the   Court  fail   to   grasp   the  significance 
of  the  fact  that  in  Mr.  Harvey's 

"ledger  there  is  an  account  of  'Family  gifts  and 
allowances.'     In  this  account  are  recorded  a  num- 
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ber  of  gifts  made  by  Harvey  to  his  wife  long 
prior  to  1909,  but  there  is  no  record  of  any  gift  of 
the  shares  of  stock  in  question"  (Opn.  Trans.,  p. 
30). 

Nor  did  the   Court  fail  to  grasp  the  significance 
of  the  fact  that 

''Some  time  in  1909  or  1910,  Mr.  Harvey's 
bookkeeper  Crosby  wrote  in  the  ledger,  referring 
to  the  Shore  Line  Investment  Company  stock, 
'This  is  the  property  of  Mrs.  H.,  and  belongs  to 
her'"  (Opn.  Trans.,  p.  30). 

Nor  did  the  Court  fail  to  grasp   the  significance 
of  the  fact  that 

"The  journal  contained  no  entry  in  regard  to 
this  stock  until  after  November  26th,  1909"  (Opn. 
Trans.,  p.  30). 

Nor  did  the  Court  fail  to  grasp  the  significance 
of  the  fact  that 

"In  the  book  of  trial  balances,  in  February, 
November  and  December,  1906,  January,  1907, 
February  and  March,  1908,  and  October,  1909, 
this  stock  is  carried  as  the  property  of  Mr.  Har- 
vey" (Opn.  Trans.,  p.  30). 

Nor  did  the  Court  fail  to  grasp   the  significance 
of  the  fact  that 

"This  trial  balance  book  shows  that  it  was  listed 
in  the  year  1905  as  Harvey's  stock,  and  in  each 
and  every  succeeding  year  continuously,  until  and 
including  October  i,  1909.  In  the  succeeding 
trial    balance   of    March    31,    1910,    the    stock    is 
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dropped  for  the  first  time  from  the  list  of  Harvey's 
assets"    (Opn.  Trans.,  p.  30). 

Nor  did  the   Court  fail  to  grasp  the  significance 
of  the  fact  that  prior  to  November  the  26th,  1909, 

"Mr.  Harvey  seems  to  have  exercised  a  control 
and  dominion  over  the  stock  as  complete  and 
effectual  as  though  it  were  his  individual  prop- 
erty"  (Opn.  Trans.,  p.  31). 

Nor  did  the   Court  fail   to  grasp  the  significance 
of  the  fact  that 


"At  various  meetings  of  the  stockholders  of  the 
company" 

he  declared  that  he  was  the  owner  and  holder  of  the 
shares  of  stock  in  question  (Opn.  Trans.,  p.  31). 

Nor  did  the  Court  fail  to  grasp  the  significance 
of  the  fact  that 

"April  15th,  1907,  Harvey  paid  an  assessment 
of  $10  per  share,  or  $5,460,  on  this  stock.  This 
amount  was  not  charged  to  Mrs.  Harvey,  though 
less  than  two  months  before  he  had  paid  a  $500 
assessment  on  her  Ocean  Shore  Stock,  with  which 
she  was  debited"  (Opn.  Trans.,  p.  32). 

Nor  did  the  Court  fail  to  grasp  the  significance 
of  the  fact  that  it  was  Mr.  Harvey's  habit  to  give 
pencil  memoranda  to  his  bookkeepers  in  order  that 
particular  entries  could  be  made,  and  that  therefore 
Mr.  Harvey  must  have  had  knowledge  of  the  entries 
in  the  trial  balance  book. 
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And  a  great  number  of  other  significant  facts  are 
specially  commented  on  by  the  learned  trial  Judge 
in  his  opinion,  including  Mr.  Wasserman's  statement 
to  Mr.  Harvey. 

We  might  safely  rest  this  case  upon  the  opinion  of 
the  trial  Judge,  for  he  has  completely  reviewed  the 
entire  record.  We  have  pointed  out,  however,  only  a 
few  matters  considered  by  the  Court  in  determining 
the  case. 

EXCUSES  FOR  MRS.  HARVEY'S  FAULTY  MEMORY  FAIL  AS 
SHE  CLAIMS  TO  HAVE  HANDLED  THE  STOCK  AS  LATE 
AS  OCTOBER  OR  NOVEMBER,  1909,  AND  THE  RECORDS 
SHOW  SEVERAL  VISITS  TO  HER  BOX  IN  MAY,  1910. 

If  she  gave  the  stock  to  Harvey  in  October  or 
November,  1909,  and  the  safe  deposit  records  show 
she  visited  this  box  as  late  as  May  the  13th,  1910,  and 
hence  must  have  known  the  contents  thereof,  under 
the  authorities  the  testimony  of  Mrs.  Harvey  does 
not  help  her  case,  but  on  the  contrary  it  proves  the 
case  of  the  plaintiff. 

If  she  gave  the  stock  to  Harvey  in  October  or 
November,  1909,  she  MUST  HAVE  KNOWN  WHETHER 
SHE  HAD  TAKEN  IT  FROM  HER  SAFE  DEPOSIT  BOX  OR 
PORTABLE  SAFE.  Her  memory  did  not  have  to  take 
her  back  to  transactions  occurring  five  or  six  years  ago. 

It  will  be  borne  in  mind  that  Mrs.  Harvey  on  De- 
cember 5,  1911,  testified  specifically  and  in  detail  that 
she  at  all  times  kept  the  shares  of  stock  in  question 
in  her  safe  deposit  box  in  the  First  National   Bank 


63 

vaults,  that  she  had  placed  the  certificates  therein  on 
the  dates  of  their  reception  by  her  and  had  kept  them 
there  ever  since. 

Subsequently  on  January  5,  1912,  she  changed  her 
testimony  and  became  equally  positive  that  she  had 
placed  those  same  shares  of  stock  in  her  portable  safe 
in  her  own  home  and  had  kept  them  there  at  all 
times  since  the  date  of  her  reception  of  them.  Her 
memory  did  not  have  to  go  back  ''five  or  six  years 
ago,"  for  these  reasons: 

(i)  Harvey  on  April  13,  1907,  paid  an  assessment 
on  those  shares  of  stock  and  subsequently  to  that  date, 
according  to  his  own  testimony,  he  procured  the  cer- 
tificates from  Mrs.  Harvey,  and  according  to  his  state- 
ment she  gave  them  to  him  in  order  that  the  payment 
of  the  assessment  might  be  stamped  upon  the  back  of 
the  certificates.  Did  she  procure  these  certificates 
from  her  safe  deposit  box  to  give  to  Harvey,  or  did 
she  take  them  from  her  portable  safe? 

ACCORDING  TO  THE  TESTIMONY  OF  BOTH  MR.  AND 
MRS.  HARVEY  IN  OCTOBER  OR  NOVEMBER,  1909,  THE  EX- 
ACT DATE  OF  V^HICH  IS  UNNECESSARY,  HARVEY  AGAIN 
PROCURED  FROM  MRS.  HARVEY  THE  CERTIFICATES  OF 
STOCK  IN  QUESTION  TO  DELIVER  TO  CHARLES  W.  FAY 
TO  ENABLE  HIM  TO  NEGOTIATE  A  LOAN  ON  ALL  OF  THE 
SHARES  OF  STOCK  OF  THE  CORPORATION  FOR  THE  BENE- 
FIT OF  THE  COMPANY.  Did  she  then  procure  these 
certificates  of  stock  in  question  from  her  safe  deposit 
box  or  from  her  portable  safe? 
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If  Mrs.  Harvey  had  had  the  certificates  in  her  pos- 
session and  handled  them  in  June,  August  and  Sep- 
tember, of  1905,  she  surely  would  have  known  whether 
she  kept  them  in  her  safe  deposit  box  or  her  portable 
safe  when  she  gave  her  testimony  on  December  5th, 
1911. 

If  Mrs.  Harvey  had  had  the  certificates  in  her  pos- 
session and  handled  them  in  December,  1906,  she 
surely  would  have  known  whether  she  kept  them  in 
her  safe  deposit  box  or  her  portable  safe  when  she 
gave  her  testimony  on  December  5th,  191 1. 

If  Mrs.  Harvey  had  had  the  certificates  in  her  pos- 
session and  handled  them  in  April  and  again  in  De- 
cember, 1907,  she  surely  would  have  known  whether 
she  kept  them  in  her  safe  deposit  box  or  her  portable 
safe  when  she  gave  her  testimony  on  December  5th, 
1911. 

If  Mrs.  Harvey  had  had  the  certificates  in  her  pos- 
session in  1908,  she  surely  would  have  known  whether 
she  kept  them  in  her  safe  deposit  box  or  her  portable 
safe  when  she  gave  her  testimony  on  December  5th, 
1911. 

If  Mrs.  Harvey  had  had  the  certificates  in  her  pos- 
session and  handled  them  in  October  or  November, 

1909,  she  surely  would  have  known  whether  she  kept 
them  in  her  safe  deposit  box  or  her  portable  safe 
when  she  gave  her  testimony  on  December  5th,  191 1. 

If   Mrs.    Harvey   visited   her  box   on   April   29th, 

1910,  and  again  on  May  the  nth,  1910,  and  again  on 
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May  the  12th,  1910,  and  again  on  May  the  13th,  1910, 
the  box  containing  very  few  articles,  she  surely  would 
have  known  whether  she  had  these  certificates  in  that 
particular  safe  deposit  box  or  her  portable  safe,  in 
giving  her  testimony  on  December  the  5th,  191 1. 
COUNSEL  CONTENDS,  HOWEVER,  THAT  THE  RECORDS  OF 
THE  SAFE  DEPOSIT  COMPANY  WERE  NOT  ACCURATELY 
KEPT,  AND  HE  RELIES  UPON  THIS  TESTIMONY  OF  ROBERT 
FINN : 

"Q.  But  you  have  known  of  omissions,  have 
you  not?  A.  Yes,  probably  there  was"  (Appel- 
lant's Brief,  p.  46). 

It  is  true  that  the  witness  Finn  testified,  under 
cross-examination  of  counsel,  as  follows: 

"Q.  But  you  have  known  of  many  omissions, 
have  you  not?  A.  I  do  not  know.  We  try  to 
get  them  as  near  as  possible.  Q.  But  you  have 
known  of  omissions,  have  you  not?  A.  Yes, 
probably  there  was"   (Trans.,  pp.  130-131). 

But  we  were  not  dealing  wholly  with  omissions  from 
the  record ;  we  were  dealing  with  the  record  introduced, 
showing  actual  visits,  and  there  is  no  claim  that  these 
visits  did  not  occur  just  as  recorded  (Trans.,  p.  143). 
Indeed,  the  record  entries  of  visits  were  most  precise 
as  to  person  and  time.  For  instance:  ''Mrs.  S.  G. 
Harvey,  12:17  P.  M.,  April  29,  1910";  ''Mrs.  S.  G. 
Harvey,  10:27,  May  11,  1910";  "Mrs.  S.  G.  Harvey, 
May  12,  1910,  11:02  A.  M.,"  etc.,  and  in  the  light  of 
this  statement  of  counsel,  we  cannot  understand  why 
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it  is  that  he  now  objects  so  strenuously  to  the  con- 
sideration of  the  records  of  admissions  to  the  safe 
deposit  box. 

"MR.  WHEELER— I  would  like  to  know  the 
purpose  of  counsel  in  offering  this  evidence.  Coun- 
sel is  undoubtedly  entitled  to  this  evidence  in  the 
course  of  the  trial,  but  it  is  not  coming  in  in  its 
regular  order;  if  a  question  arises  as  to  the  ve- 
racity of  Mrs.  Harvey,  the  claimant  of  this  stock, 
that  is  evidence;  anything  which  will  throw  light 
upon  that  subject,  your  Honor  is  entitled  to,  and 
there  will  be  no  opposition  on  our  part  to  the 
fullest  investigation,  but  proper  order  of  proof  is 
that  this  testimony  should  come  in  in  the  form  of 
rebuttal  of  Mrs.  Harvey's  testimony"  (Trans.,  p. 
129). 

Under  the  authorities  which  will  be  cited,  this  was 
substantive  evidence.  Mrs.  Harvey  had  testified  that 
she  received  these  certificates  in  various  amounts  on 
certain  specified  dates,  and  that  on  receiving  the  cer- 
tificates she  placed  them  in  her  safe  deposit  box.  She 
fixed  the  time  by  memorandum: 

"June  26,    1905,  300  shares; 

August  22,  1905  40  shares; 

August  22,   1905,         26  shares; 
September  26,  1905,  180  shares." 

(Trans.,  pp.  133  and  167.) 

It  surely  became  important  for  the  Court  to  know 
whether  she  had  placed  the  shares  in  the  box  during 
these  times.  The  records  showed  that  she  did  not 
visit  her  box  during  the  times  stated  by  her  and  shows 
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that  she  did  not  visit  the  box  during  the  times  specific- 
ally mentioned  by  her;  but  whilst  Mr.  Finn  was  upon 
the  witness-stand,  with  these  records,  we  find  counsel 
finally  making  this  admission: 

''We  make  no  claim  that  the  stock  was  left  in 
the  safe  deposit  box"   (Trans.,  p.   132). 

It  will  be  borne  in  mind  that  this  admission  was 
only  given  when  the  fact  itself  was  apparent  to  every- 
body. The  records  of  the  safe  deposit  company  show 
two  things  conclusively:  i.  That  Mrs.  Harvey  was 
well  aware  of  the  contents  of  her  safe  deposit  box  up 
to  May  13th,  1910,  at  least,  and  that  she  had  this 
knowledge  whilst  giving  her  testimony  on  December 
5,  191 1 ;  and  2.  That  she  did  not  have  in  that  box 
these  certificates  as  she  originally  claimed  and  testified. 

We  submit  that  the  accuracy  of  these  records  cannot 
be  questioned  by  counsel  in  view  of  the  circumstances 
surrounding  their  introduction. 

PORTABLE  SAFES  KEEP   NO   RECORDS. 

As  pointed  out  in  Jordan  v.  Crickett,  99  N.  W.,  164, 
''chests  as  depositories  for  valuables  have  this  advan- 
tage over  banks,  they  keep  no  record/^ 

If  her  self  contradictions  on  what  is  conceded  by 
counsel  to  be  a  vital  and  important  point  in  the  case 
may  be  explained  away  because  of  the  alleged  ancient 
character  of  the  transaction,  then  how  may  her  forget- 
fulness  of  these  transactions  of  recent  date  be  explained 
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away?    We  submit  this  matter  to  the  Court  without 
further  comment. 

COUNSEL'S  ASSERTION  THAT  MR.  HARVEY'S  BOOKS  OF 
ACCOUNT  DID  NOT  TEND  TO  SHOW  THE  CONTINUED 
POSSESSION  OF  THIS  STOCK  BY  MR.  HARVEY  IS 
ERRONEOUS. 

Counsel  say: 

''The  Court  will  bear  in  mind  that  the  sole  fact 
in  issue  was  as  to  whether  or  not  there  had  been 
a  delivery  of  the  possession  in  1905  of  these  cer- 
tificates of  stock"   (Appellant's  Brief,  p.   19). 

Counsel  then  say: 

"To  say  the  least,  Mr.  Harvey's  books  were  not 
kept  in  business-like  fashion,  and  we  submit  that 
it  is  simply  absurd  to  argue  that  the  failure  of 
this  utterly  inaccurate  system  of  bookkeeping  to 
show  the  gift  of  this  stock  to  Mrs.  Harvey  is  in- 
sufficient to  overthrow  Mr.  Harvey's  testimony" 
(Appellant's  Brief,  p.  22). 

Counsel  seem  to  argue  that  every  record,  whether 
Mr.  Harvey's  records,  or  the  records  of  a  well- 
conducted  safe  deposit  company,  are  unworthy  of  con- 
sideration when  applied  against  his  client.  Entries 
in  books,  hitherto  unquestioned,  become  inaccurate 
when  affecting  counsel's  case.  We  contend  that  Har- 
vey's books  WERE  ACCURATELY  KEPT  AND  THAT  HARVEY 
WAS  AWARE  OF  THE  CONTENTS  OF  HIS  BOOKS  AND  THAT 
THE  ENTRIES  WERE  MADE  PURSUANT  TO  HIS  WRITTEN 
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INSTRUCTIONS     AND     THAT     HIS     BOOKKEEPERS     WERE 
SKILLED  ACCOUNTANTS. 

Mr.  Edwin  Adams  Wasserman,  a  friendly  witness 
for  the  Harveys,  testified  on  cross-examination  by 
counsel  for  the  appellant, 

^'I  was  in  the  employ  of  Mr.  Harvey  from 
1895  to  1908 — thirteen  years.  My  present  occu- 
pation is  that  of  Secretary  of  the  Pacific  Company, 
owners  of  the  Pacific  Building.  I  AM  A  BOOK- 
KEEPER AND  UNDERSTAND  THOROUGHLY  THE  SCI- 
ENCE OF  BOOKKEEPING.  In  making  these  entries  I 
enter  them  according  to  my  own  knowledge  of 
bookkeeping.  ...  As  to  the  entries  of  the 
Shore  Line  Investment  Co.  stock,  my  recollection 
is  that  he  gave  me  pencil  memoranda.  MR. 
WHEELER — Q.  On  each  of  the  several  occa- 
sions? A.  Yes.  I  cannot  positively  say  on  each 
occasion,  but  I  am  sure  there  were  memoranda 
given." 

And  the  witness  further  testified: 

^'I  never  made  any  notations  among  the  accounts 
which  I  kept  in  that  ledger  of  any  gift  of  that 
stock  to  Mrs.  Harvey.  MR.  SCHLESINGER— 
Q.  Was  it  your  custom  to  make  notations  of  that 
character  when  you  learned  the  facts?  A.  Well, 
I  could  not  say  yes — or  no.  Q.  I  will  ask  you 
whether  you  gave  this  testimony  appearing  on 
page  40?  'Was  it  your  custom  to  make  notations 
of  that  character  when  you  learned  the  facts?'  A. 
It  was,  certainly.  Q.  And  you  were  asked  again, 
'It  was?'  and  did  you  say  'Certainly'?  What  is 
your  answer  as  to  that?  A.  It  is  pretty  hard  to 
say  one  thing  at  one  time  and  one  at  another.  So 
I  presume  it  was  my  statement.     Q.     You  do  not 
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impeach  the  integrity  of  this  record,  do  you,  Mr. 
Wasserman?  A.  I  do  not"  (Trans.,  p.  no). 
.  .  .  ^'The  purpose  of  this  was  so  that  proper 
entries  could  be  made  in  his  books  and  I  could 
have  knowledge  of  his  books."  .  .  .  "Mr. 
Harvey  must  have  had  knowledge  of  the  entries 
in  the  trial  balances.  I  gave  him  a  statement  of 
his  account"   (Trans.,  p.   no). 

There  is  no  presumption  either  that  Mr.  Crosby 
was  an  incompetent  bookkeeper,  and  the  difficulty  of 
counsel's  position  is  that  to  make  his  point  good  he 
is  not  only  compelled  to  show  that  the  ledger  was 
incorrectly  kept,  but  that  the  cash  book,  the  journal 
and  the  trial  balances  were  also  incorrectly  kept;  and 
he  is  not  only  compelled  to  show  that  Mr.  Wasserman 
was  an  incompetent  bookkeeper,  but  that  Mr.  Crosby 
likewise  was  an  incompetent  bookkeeper;  and  to  fur- 
ther make  his  point  good  he  must  show  that  Mr. 
Harvey  was  unable  to  read  or  understand  his  own 
private  books  of  account. 

"FAMILY  GIFTS  AND  ALLOWANCES." 

Under  this  is  set  out  specifically  gifts  as  alleged  to 
have  been  made  by  the  bankrupt  to  his  wife;  these 
alleged  gifts  are  described  in  detail.  For  instance, 
among  other  things,  we  find  Santa  Cruz  Beach 
Company  stocks,  20  shares  preferred,  May  14, 
1907,  $1000.  But  nothing  appears  in  this  account, 
or  in  any  other  account,  or  anywhere  in  Harvey's 
books  of  the  transfer  of  the  Shore  Line  Investment 
Co.'s     stock     until     March     31,     1910;     long     after 
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he  had  become  insolvent  and  when  it  became  his  duty 
to  be  just  to  needy  creditors  rather  than  extraordinarily 
generous  to  a  wife  already  possessed  of  ample  means. 

His  books  also  show  the  gift  of  the  Pacific  Avenue 
lot,  valued  at  $15,327.50  at  the  time  when  it  was  made 
in  1905,  while  he  was  still  solvent. 

Mr.  Crosby  was  the  bookkeeper  for  Mr.  Harvey 
from  the  spring  of  1908  and  is  still  in  his  employ  (p. 
71).  On  March  31,  1910,  he  entered  on  page  58  of 
the  Journal  this  entry:  'Tamily  gifts  and  allowances, 
"  Shore  Line  Investment  Co.  $23,610.00  transferred 
''  to  Mrs.  S.  G.  H.  of  S.  L.  I.  stock  J.  D.  H.  states 
*^  this  stock  was  originally  purchased  for  Mrs.  H." 
This  witness  reluctantly  testified  that  this  entry  was 
made  on  March  31,  1910,  and  he  made  this  significant 
statement  in  answer  to  this  question: 

^'Directing  your  particular  attention  to  these 
words,  ^this  stock  was  originally  purchased  for 
Mrs.  H.',  who  made  that  entry? 

''A.  As  I  stated  these  entries  were  made  at  the 
time  Mr.  Harvey  asked  me  to  make  a  statement 
for  him;  about  the  time  these  bankruptcy  pro- 
ceedings were  pending  and  I  made  all  of  these 
entries  WITH  A  VIEW  OF  PUTTING  HIS  BOOKS  IN  AS 
EXACT  A  CONDITION  AS  POSSIBLE  AS  WOULD  REFLECT 
THE  CONDITION  OF  HIS  AFFAIRS"    (page  72). 


72 
HARVEY  CONSULTED   WITH   CROSBY  AS  TO   ASSETS. 

This  witness  first  denied  that  he  was  in  the  habit  of 
going  over  Mr.  Harvey's  assets  with  him,  but  his  tes- 
timony taken  before  the  Referee,  in  evidence  here,  on 
that  point  is  as  follows: 

^'Q.  Did  you  go  over  all  of  Mr.  Harvey's  as- 
sets with  him?     A.     Yes"   (page  75). 

And  as  to  when  he  received  the  information  from  Mr. 
Harvey  that  the  stock  belonged  to  Mrs.  Harvey,  he 
testified : 

^*I  know  that  some  time  during  1908  or  1909  he 
gave  me  instructions  to  note  at  the  head  of  the 
account  in  the  ledger  of  the  Shore  Line  Invest- 
ment Company  that  the  stock  belonged  to  Mrs. 
Harvey"  (page  76). 

But  under  date  of  October  31,  1909,  he  again  noted 
the  stock  as  the  property  of  Mr.  Harvey  (p.  77). 

The  words  "This  stock  was  purchased  for  Mrs. 
Harvey  and  belongs  to  her"  were  written  in  1909. 

Crosby,  Harvey's  bookkeeper,  endeavored  to  deny 
that  he  had  received  any  information  from  Mr.  Har- 
vey with  respect  to  the  entries.  His  testimony  may 
be  thus  illustrated: 

"The  only  account  that  Mr.  Harvey  was  inter- 
ested in  to  any  extent  was  his  cash  account,  which 
was  balanced  from  month  to  month.  The  other 
books  I  had  at  my  home  and  possibly  a  year  would 
elapse  before  I  would  make  any  entry  in  them. 
He  would  give  me  memoranda  from  time  to  time 
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from  which  I  would  make  entries,  and  any  entries 
that  were  necessary  I  made  in  accordance  to  such 
memoranda"   (Trans.,  p.  121). 

This  clearly  shows  the  endeavor  of  the  witness  to 
protect  his  present  employer  and  whilst  perhaps  some 
may  seek  to  commend  his  loyalty,  it  certainly  should 
not  commend  itself  to  any  court  of  justice. 

"I  made  the  entry  on  page  44  of  Mr.  Harvey's 
ledger  reading:  March  31-1910,  F.  G.  &  A.  (mean- 
ing Family  Gift  and  Allowances)  546  shares,  23,- 
610.  That  entry  was  made  within  a  comparatively 
short  time  after  that  date." 

*^He  did  not  ask  me  to  make  that  entry." 
"He  would  give  me  memoranda  from  time  to 
time  from  which  I  would  make  entries,  and  any 
entries  that  were  necessary  I  made  in  accordance 
to  such  memoranda.  He  instructed  me,  prior  to 
March,  1910,  to  make  an  entry  of  this  gift  to  Mrs. 
Harvey.  I  cannot  say  positively  when,  but  at 
some  time  during  1908  or  1909  he  gave  me  instruc- 
tions to  note  at  the  head  of  the  Shore  Line  Invest- 
ment Company  account,  in  the  ledger,  that  the 
stock  belonged  to  Mrs.  Harvey"  (Trans.,  p.  121). 
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HARVEY'S  DECLARATIONS  OF  OWNERSHIP  IN  BOOK  OF 

DAILY  BALANCES. 

The  following  entries  appear  in  the  private  trial 
balance  book  of  Mr.  Harvey: 

"Ledger  Line  February,  1906 

Folio    Title  of  Accounts      No. 

Dr.  Cr. 

44  Shore  Line  Invt.  Co.     30     18,150 


»)  J)  V  V 


»  »         >»  >J 


»  »)         )>  V 


J)  »  >J  J) 


November,  1906 
18,150 

December,  1906 
18,150 

January  ist,  1907 
18,150 

Feby.  29/1908 
23,610 

Mar.  1/09 
After  Closing 
23,610 

Oct.  31-1909 
26,110." 

"I  do  not  know  that  I  talked  to  Mr.  Harvey  on 
the  subject  of  this  stock  before  I  made  the  entry 
appearing  in  the  trial-balance  book,  ledger  folio 
44,  debit,  Shore  Line  Investment  Company,  $26,- 
iio;  I  presume  it  was  prior  to  that  time  that  he 
directed  me  to  make  the  notation  at  the  head  of 
the  account  in  the  ledger." 


»  ))        jj         » 


55  ?)  V  )J 
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Hence  it  appears  from  the  testimony  of  this  wit- 
ness that  on  October  31st,  1909,  he  himself  made  the 
above  entry,  being  the  last  in  the  trial  balance  sheet 
offered  in  evidence  (Trans.,  p.  122,  and  see  p.  127). 

''Any  entries  which  I  made  in  these  books  ex- 
cept ordinary  bookkeeping  entries,  WERE  TAKEN 
BY  MEMORANDA  GIVEN  TO  ME  BY  MR.  HARVEY,  OR 
FROM  INFORMATION  WHICH  HE  GAVE  TO  ME  VER- 
BALLY FROM  WHICH  I  MADE  MEMORANDA."  .  .  . 
(Trans.,  p.  122). 

The  debit  side  of  the  trial  balance  book  is  nothing 
more  nor  less  than  a  summary  of  assets.  The  entries 
here  made  refer  to  those  contained  in  the  ledger  and 
summarize  the  situation.  They  show  a  continuous 
ownership  of  this  stock  by  Harvey  up  to  October  31, 
1909,  less  than  one  month  prior  to  the  recorded  trans- 
fer on  the  books  of  the  corporation  (Trans.,  p.  127). 

HARVEY'S  STATEMENTS  AS  TO  HIS  LACK  OF  KNOWL- 
EDGE OF  HIS  PRIVATE  BOOKS  ARE  HIGHLY  IMPROB- 
ABLE, ARE  DISCREDITED  BY  CIRCUMSTANCES,  AND 
ARE  AGAINST  COMMON  EXPERIENCE  AND  OBSERVA- 
TION AND  ARE  CONTRADICTED  BY  HIS  OWN  BOOK- 
KEEPERS. 

It  will  be  remembered  that  Harvey  is  a  business 
man  of  wide  experience.  He  was  the  president  and 
controlling  factor  of  two  very  large  corporations,  he 
was  and  still  is  the  active  head  of  the  Shore  Line  In- 
vestment Company,  with  power  to  sign  checks,  make 
contracts  and  execute  deeds.  No  man  may  success- 
fully charge  him  with  a  lack  of  business  sagacity, 
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or  question  his  intelligence.  Mr.  Harvey,  neverthe- 
less, endeavors  to  have  the  Court  believe  that  he  was 
wholly  and  utterly  unfamiliar  with  his  business  af- 
fairs and  especially  with  the  entries  in  his  private 
books  intended  for  his  own  guidance.  We  quote  from 
his  testimony  on  cross-examination: 

^^I  have  had  bookkeepers  from  1905  to  1909 
whom  I  regard  as  competent  men.  I  might  have 
given  them  some  memoranda,  but  never  assisted 
them  in  carrying  it  out.  .  .  .  When  an  entry 
was  to  be  made  regarding  a  matter  exclusively 
within  my  knowledge,  I  furnished  the  information 
to  the  bookkeeper.  This  was  generally  by  memo- 
randum, but  might  be  verbally.  I  did  not  deem 
the  entries  in  my  books  of  importance  to  anybody 
but  myself.  I  have  no  particular  fault  to  find  with 
the    method    of    keeping   my    books"    (Trans.,    p. 

155)- 

The  attention  of  the  witness  was  then  called  to  page 
44  of  the  ledger  under  the  head  ''Shore  Line  Invest- 
ment Co."  and  to  the  notation  "This  stock  was  pur- 
chased for  Mrs.  H.  and  belongs  to  her."  The  witness 
further  testified: 

"That  notation  was  made  by  Mr.  Crosby.  He 
took  charge  of  my  books  March  ist,  1908,  and  the 
entry  is  in  his  handwriting.  It  is  very  likely  that 
I  told  him  to  make  the  notation"  (Trans.,  p.  156). 
".  .  .  Referring  to  my  trial  balance,  these 
books  were  not  gotten  up  for  public  inspection. 
.  .  .  They  were  intended  solely  for  my  private 
guidance  in  my  private  business  transactions" 
(Trans.,  p.  158. 
"It  was  not  my  intention  that  the  stockholders  of 
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the  Ocean  Shore  Railroad  or  its  creditors  should 
inspect  my  books"  (Trans.,  p.  158).  .  .  . 
''Referring  to  my  trial  balance  made  up  in  Febru- 
ary, 1906,  I  was  not  in  the  habit  of  examining  my 
trial  balances.  I  had  no  interest  in  them.  I  never 
examined  my  trial  balances  in  the  years  1905  to 
1 9 10.  Up  to  that  time  I  did  not  know  that  they 
had  been  keeping  a  trial  balance.  I  knew  that 
there  was  a  ledger  and  a  cash  book  and  a  journal. 
I  never  looked  into  the  journal,  and  never  looked 
into  the  ledger  in  relation  to  the  Shore  Line 
stock"  (Trans.,  p.  159).  .  .  . 
'T  never  saw  any  entry  of  it  in  my  books,  and 
did  not  know  until  a  long  time  afterwards  that  it 
was  there  entered  as  my  property  (Trans.,  p.  159). 
Referring  to  the  statement  dated  September  22, 
1907,  written  by  Mr.  Wasserman,  I  did  not  re- 
ceive it.  It  might  have  come  into  my  possession, 
but  I  do  not  remember  when  I  received  it.  Q. 
Do  you  recall  whether  or  not  upon  your  examina- 
tion of  this  statement  furnished  to  you  by  your 
bookkeeper  that  you  examined  and  noticed  this 
particular  writing,  'Shore  Line  Investment  Co., 
23,610'?  A.  Yes,  but  the  way  he  places  it  he 
does  not  consider  it  one  of  my  assets.  Q.  I  will 
ask  you  to  answer  my  question,  yes  or  no.  A. 
Well,  I  noticed  that  item  and  I  did  not  consider  it 
a  part  of  my  assets.  Q.  I  ask  you  whether  you 
noticed  the  item?  A.  I  noticed  the  item.  Q. 
Did  you  discuss  the  matter  of  this  report  with  Mr. 
Wasserman?  A.  I  do  not  think  I  did.  Q.  You 
never  had  a  word  of  discussion  with  him?  A. 
Not  to  my  recollection"  (Trans.,  p.  160). 

According  to  the  testimony  of  Mr.  Wasserman,  this 
statement  was  called  for  by  Mr.  Harvey   (Trans.,  p. 
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103),  and  he  and  Mr.  Harvey  discussed  the  contents 
of  the  statement   (Trans.,  p.   109). 

"I  discussed  the  letter  with  Mr.  Harvey  subse- 
quent to  its  writing  and  told  Mr.  Harvey  that  in 
view  of  his  condition  something  should  be  done 
to  reduce  his  liabilities  and  interest  charges.  He 
had  no  suggestions  to  make  in  regard  to  the  letter" 
(Trans.,  p.  112). 

And  the  witness  further  testified: 

"I  note  the  summary  designation  of  this  letter 
as  a  summary  of  assets  and  that  I  have  included 
in  there  the  value  of  the  Shore  Line  Investment 
Company's  stock.  I  think  that  Mr.  Harvey  and  I 
had  some  conversation  in  regard  to  that  matter,  but 
I  cannot  remember  it  distinctly"  (Trans.,  p.  113). 
I  cannot  say  distinctly  that  at  the  time  I  wrote  that 
letter  I  was  not  aware  of  the  fact  that  Mrs.  Har- 
vey had  any  interest  in  that  stock;  if  I  had  known 
that  it  was  Mrs.  Harvey's,  I  presume  that  I  would 
have  noted  it  in  my  letter,  JUST  AS  I  DID  IN  OTHER 
cases"  (Trans.,  p.  115). 

THE  ACTS  AND  CONDUCT  OF  MR.  HARVEY  SUBSE- 
QUENT TO  THE  ALLEGED  GIFT  ARE  OF  REAL  SIG- 
NIFICANCE AND  ARE  CONTROLLING  NOTWITHSTAND- 
ING THE  ASSERTION  OF  COUNSEL  IN  THEIR  BRIEF. 

Let  US  again  ask  what  are  the  acts  and  conduct  of 
J.  Downey  Harvey  with  respect  to  the  alleged  gift? 

( 1 )  He  at  all  times  voted  the  shares  of  stock  as  his 
own. 

(2)  He  declared  in  writing  that  he  was  the  owner 
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and  holder  of  the  shares  of  stock  in  question  up  to 
1909. 

(3)  He  made  solemn  declarations  to  his  bookkeep- 
ers up  to  1909  that  he  was  the  owner  of  the  shares  of 
stock  in  question. 

(4)  He  made  declarations  to  his  bookkeepers  in 
order  that  his  books  might  reflect  the  true  condition 
of  his  affairs. 

(5)  He  furnished  written  data  and  memoranda  to 
his  bookkeepers  from  which  they  were  instructed  to 
enter  upon  Harvey's  private  books  that  he  was  the 
owner  of  said  stock. 

(6)  He  paid  the  only  assessment  levied  upon  said 
shares  of  stock  during  the  time  in  question.  It  was 
not  charged  to  his  wife.  (It  will  be  borne  in  mind 
that  there  were  no  dividends  paid  until  after  Novem- 
ber, 1909,  a  significant  fact  concerning  which  it  is 
unnecessary  for  us  to  make  comment.) 

Mrs.  Harvey's  connection  with  the  shares  in  ques- 
tion is  nowhere  shown.  Did  Harvey  lie  to  himself? 
Did  Harvey  deceive  himself?  Did  he  deceive  his 
bookkeepers? 

The  statement  of  his  affairs  furnished  him  at  his 
own  request  in  September,  1907,  shows  him  to  be  the 
owner  of  the  shares  of  stock  in  question.  As  to  his 
ownership  we  have  furnished  the  Court  with  the  high- 
est character  of  evidence,   namely:   the  entries   in   a 
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man's  private  books  made  pursuant  to  his  declarations 
to  his  own  bookkeepers  in  due  and  regular  course  of 
business. 

We  do  not  believe  the  Court  will  look  with  favor 
upon  the  suggestion  of  counsel  that  this  conclusive 
evidence  has  not  significance. 

And  it  is  a  significant  circumstance  that  Harvey 
himself  states  that  there  was  a  very  close  and  intimate 
connection  between  the  Land  and  the  Railway  Com- 
panies, of  both  of  which  he  was  President,  and  that 
shortly  after  the  time  the  Railroad  Company  went 
into  the  Receiver's  hands,  the  Land  Company  com- 
menced to  pay  large  dividends. 

THE  EVIDENCE  SHOWS  THAT  THE  TRANSFER  OCCURRED 
IN   1909  AND   NOT  IN   1905. 

The  evidence  as  to  the  date  of  alleged  delivery 
clearly  preponderates  in  favor  of  the  plaintiff  and 
shows  that  delivery  occurred  not  in  1905,  but  in  1909. 

We  contend  that  the  evidence  of  the  plaintiff  far 
outweighs  the  evidence  of  the  defendant. 

(i)  Harvey's  Ledger. 

(2)  Harvey's  Journal. 

(3)  Harvey's  Book  of  Trial  Balances. 

(4)  Harvey's  statement  of  September  22,  1907. 

(5)  Harvey's  written  memoranda  to  his  bookkeep- 
ers. 
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(6)  Harvey's  statement  to  his  bookkeepers. 

(7)  Harvey's  voting  the  stock. 

(8)  Harvey's  payment  of  the  assessment. 

(9)  Harvey's  written  declaration  that  he  was  the 
owner  and  holder. 

(10)  Harvey's  transferring  part  of  the  stock  in 
1906  to  J.  A.  Folger. 

(11)  The  transfer  back  of  this  stock  from  J.  A. 
Folger  to  Harvey  in  1907. 

(12)  The  non-participation  of  Mrs.  S.  G.  Harvey 
in  any  of  these  transactions. 

(13)  Consistent  and  continuous  acts  of  ownership 
by  Harvey  over  the  shares  of  stock  in  question  without 
suggestion  upon  the  part  of  his  wife  during  all  these 
years. 

Edwin  A.  Wasserman   (Bookkeeper). 

(i)  His  entries  in  Harvey's  ledger  up  to  1908  as 
Harvey's  stock. 

(2)  His  entries  in  Harvey's  trial  balance  book  up 
to  1908  as  Harvey's  stock. 

(3)  His  statement  to  Harvey  of  September  22, 
1907,  of  this  stock  as  Harvey's. 

(4)  That  the  statement  was  accepted  by  Harvey  as 
truly  reflecting  the  condition  of  his  affairs. 
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(5)  His  notations  from  information  of  the  facts  re- 
ceived from  Harvey  personally. 

(6)  His   notations   from   pencil   memoranda   given 
him  by  Harvey. 

(7)  His   testimony  that  the   books  were  correctly 
kept. 

(8)  That  the  books  truly  reflect  Harvey's  condition 
of  affairs. 

(9)  That  the  statement  truly  reflected  Harvey's  con- 
dition of  affairs. 

(10)  That  the  entries  were  made  with  Harvey's 
knowledge  and  without  correction  on  his  part. 

(11)  That  he  made  notations  as  he  learned  the  facts. 

(12)  That  all  that  he  knew  of  the  facts  he  learned 
from  Harvey  personally. 

JAS.  W.  Crosby  (Bookkeeper). 

His  testimony  substantially  corroborates  the  testi- 
mony of  Wasserman;  except  that  he  testified  that 
about  the  time  the  bankruptcy  proceedings  were  pend- 
ing, he  made  certain  entries  at  the  request  of  Mr. 
Harvey  with  respect  to  the  shares  of  stock  in  question 
(Trans.,  p.  120).  The  previous  entries  of  Mr.  Crosby, 
however,  all  show  the  ownership  of  the  stock  in  Mr. 
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Harvey,  and  these  entries  were  made  upon  the  direc- 
tion of  Mr.  Harvey. 

''He  would  give  me  memoranda  from  time  to 
time  from  which  I  would  make  entries,  and  any 
entries  that  were  necessary  I  made  in  accordance 
to  such  memoranda.  He  instructed  me,  prior  to 
March,  1910,  to  make  an  entry  of  this  gift  to  Mrs. 
Harvey.  I  cannot  say  positively  when,  but  at 
some  time  during  1908  or  1909  he  gave  me  instruc- 
tions to  note  at  the  head  of  the  Shore  Line  Invest- 
ment Company  account,  in  the  ledger,  that  the 
stock  belonged  to  Mrs.  Harvey.  I  cannot  point 
out  in  Mr.  Harvey's  journal  any  entry  of  this 
transaction  which  I  made  prior  to  the  year  1909" 
(Trans.,  p.   121). 

This  entry  in  the  ledger,  made  out  of  the  ordinary 
course  of  business,  ''This  stock  was  purchased  for  Mrs. 
H.  and  belongs  to  her,"  made  about  the  time  bank- 
ruptcy proceedings  were  pending. 

Burke  Corbet. 

( 1 )  The  books  of  the  corporation  conclusively  show 
that  Harvey  was  the  owner  and  holder  of  all  of  the 
shares  of  stock  in  question. 

(2)  And  he  as  Harvey's  attorney  and  secretary  of 
the  corporation  personally  held  the  document  in  which 
Harvey  described  himself  as  the  owner  and  holder 
of  the  shares  in  question  up  to  1909.  He  himself  pre- 
pared the  document. 
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Charles  W.  Fay. 

(i)  The  delivery  to  him  by  Harvey  in  October  or 
November,  1909,  of  all  the  certificates. 

(2)  Mr.  Fay  received  them  from  Mr.  Harvey  and 
returned  them  to  Mr.  Harvey. 

(3)  The  shares  were  endorsed  by  Mr.  Harvey  and 
not  by  Mrs.  Harvey,  the  endorsement  being  necessary 
to  enable  Fay  to  make  the  loan  from  the  bank. 

(4)  Mrs.  Harvey's  name  did  not  appear  on  the 
certificates. 

(5)  She  did  not  participate  in  the  transaction. 
Mrs.  S.  G.  Harvey. 

( 1 )  Her  testimony  is  admitted  to  be  unreliable  as  to 
the  transaction  in  question. 

(2)  She  never  exercised  any  CONTROL  over  the  shares 
of  stock  in  question. 

(3)  Her  ownership  was  never  made  known  to  the 
world,  and  she  knew  that  he  was  exercising  sole 
control. 

(4)  She  acquiesced  in  Harvey's  control,  dominion 
and  management  of  the  stock. 

(5)  She  never  exhibited  the  shares  to  a  single  living 
human  being. 
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(6)  She  is  guilty  of  innumerable  self-contradic- 
tions as  to  her  ownership  of  these  shares. 

(7)  She  testified  to  having  placed  the  shares  in  her 
safe  deposit  box  at  various  times  during  1905,  and 
then,  when  about  to  be  confronted  with  the  record  of 
the  company,  she  testified  that  she  had  placed  them 
in  a  portable  safe  in  her  home  to  which  she  and  her 
maid  alone  had  access. 

(8)  She  testified  to  having  received  a  certificate  for 
300  shares  on  June  26th,  1905,  in  San  Francisco, 
whereas,  in  truth  and  in  fact,  she  was  in  New  York 
at  that  time. 

(9)  She  testified  to  having  kept  the  stock  in  a  safe 
deposit  box  at  all  times  up  to  December  the  5th,  191 1, 
and  was  forced  to  admit  that  she  had  never  had  them 
in  the  box  at  all. 

(10)  She  exercised  no  control  of  the  certificates. 

(11)  She  exercised  no  dominion  over  them. 

(12)  Her  testimony  is  improbable,  inconsistent  and 
unsatisfactory,  and  her  own  counsel  concedes  that  it 
is  not  accurate. 

(13)  Her  testimony  is  unworthy  of  any  considera- 
tion. 
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In  view  of  all  these  facts,  we  are  indeed  surprised 
that  counsel  ask  this  question: 

^'does  this  court  hold  that  it  is  usual  or  cus- 
tomary WHEN  A  HUSBAND  HANDS  TO  HIS  WIFE  IN 
HIS  HOME  A  CERTIFICATE  OF  STOCK  AS  A  GIFT,  FOR  HIM 
TO  RUSH  TO  HIS  BOOKKEEPER  TO  HAVE  THE  TRANS- 
ACTION ENTERED  UP?  ARE  NOT  THE  CHANCES  NINETY- 
NINE  OUT  OF  A  HUNDRED  THAT  HE  WOULD  NOT  DO  SO?" 

(Appellant's  Brief,  p.  27.) 

We  are  not  compelled  to  discuss  what  is  usual  or 
customary  in  transactions  of  this  character,  but  we 
know  that  Mr.  J.  Downey  Harvey  kept  memoranda, 
entries  and  records  of  all  his  business  dealings  with 
his  wife.  The  testimony  shows  that  there  was  an 
account  in  the  ledger  under  the  caption  "Family 
Gifts  and  Allowances." 

"It  certainly  was  my  custom  to  make  notations 
of  gifts  when  I  learned  the  fact"  (Testimony  of 
Wasserman,  p.  114,  Trans.). 

and  the  books  show  certain  gifts  to  Mrs.  Harvey, 
such  as  "Santa  Cruz  Beach  Company  stock";  "Pacific 
Avenue  home";  "To  cash,  Mrs.  Harvey,  $200";  "To 
cash,  Mrs.  Harvey,  $300";  "To  cash,  Mrs.  Harvey, 
Ocean  Shore  Assessment  No.  3,  $500";  and  all  these 
are  shown  under  their  proper  dates.  (Trans.,  p.  loi, 
114.)  And  even  such  an  insignificant  sum  of  $1.50 
was  charged  to  Mrs.  Harvey  in  the  ledger.     There- 
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fore,  we  answer  counsel  that  in  this  case,  it  was  usual 
for  the  husband,  in  making  gifts  to  Mrs.  Harvey,  or  in 
paying  out  sums  of  money  for  her,  to  rush  to  his  book- 
keeper to  have  the  transaction  entered. 

Counsel  states:  ''THAT  ANOTHER  ASSET  WHICH  HAD 
''  BEYOND  QUESTION  BEEN  GIVEN  TO  MRS.  HARVEY  WAS 
''  CARRIED  UPON  THE  BOOKS  AS  AN  ASSET  BELONGING  TO 
"  MR.  HARVEY  BY  SOME  ERRONEOUS  METHOD  OF  BOOK- 
"  KEEPING."  (Appellant's  Brief,  p.  24.) 

In  this  connection  Mr.  Harvey  testified: 

''From  my  examination  of  my  books  concerning 
the  gift  of  a  lot  to  Mrs.  Harvey,  the  item  was 
carried,  according  to  the  trial  balance,  as  my 
property  until  December  in  1905,  and  the  gift  was 
made  on  the  28th  day  of  February,  1905," 

and  so  counsel  argue: 

"Here  is  a  case  where  the  property  was  actually 
deeded  to  Mrs.  Harvey  February  28,  1905;  and 
yet  the  same  is  carried  as  an  asset  of  Mr.  Harvey's 
until  December  in  1905." 

In  other  words,  counsel  makes  the  point: 

THAT  THE  BOOKS  LIKEWISE  OMIT  ACCURATE  REF- 
ERENCE TO  THE  GIFT  OF  THE  PACIFIC  AVENUE 
LOT. 

Counsel  are  clearly  in  error  as  to  this.  The  books 
themselves  covering  this  transaction  are  in  evidence 
and   these  books  show   an   accurate  series   of   entries 


88 

covering    the    transaction.      The    ledger   entries    (see 
credit  side  ledger,  p.  73)  show  the  following: 

"1905,  Dec.  31,  By  personal  expense,  gift 

to  Mrs.  Harvey  $15,327.50" 

(the  book  valuation  of  the  lot.) 

The  credit  side  of  the  ledger  shows  that  Harvey 
paid  the  purchase  price  for  the  lot  on  February  27, 
1905. 

The  book  trial  balances  shows  that  this  lot  was 
carried  as  Harvey's  asset  in  each  of  the  trial  balances 
from  March  31,  1905,  to  December,  1905,  inclusive. 
In  February,  1906,  the  next  trial  balance  shows  that 
the  lot  is  dropped  from  the  list  of  Harvey's  assets. 

The  entries  in  the  books  themselves,  which  of  course 
are  the  best  evidence  of  the  fact,  accurately  show 
proper  and  usual  entries  with  respect  to  all  gifts  at  the 
time  they  were  made,  EXCEPT  THE  ALLEGED  GIFT  HERE 
IN  QUESTION. 

ADDITIONAL  AUTHORITIES  SHOWING  THAT  THE  EN- 
TRIES IN  MR.  HARVEY'S  BOOKS  WERE  EVIDENCE 
AGAINST  MRS.   HARVEY. 

These  declarations  were  made  while  Mr.  Harvey 
was  in  control  of  the  shares  of  stock  in  question,  exer- 
cising complete  dominion  over  them.  Counsel  claim 
that  these  declarations  are  not  admissible  against  a 
donee  in  a  case  where  a  fraudulent  conveyance  is 
charged.     This   is  not  the   law.     When   the   grantee 
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suffers  her  grantor  to  remain  in  possession  and  appar- 
ent control  of  the  property  which  has  been  transferred 
to  her,  the  declarations  of  the  grantor  are  admissible 
as  against  the  grantee.  This  qualification  of  the 
general  rule  is  clearly  stated  in  cases  cited  from 
California  in  the  former  part  of  this  brief,  and  is 
recognized  in  Jones'  Commentaries  on  Evidence,  (Blue 
Book,  IQIS)  which  is  freely  quoted  in  appellant's 
brief. 

See  Vol.  II,  Section  241 : 

^^A  little  examination  will  show  that  the  admis- 
sions are  practically  confined  to  that  period  be- 
tween the  acquisition  of  the  property  by  the  grantor 
and  up  to  the  alienation  of  it  with  the  exceptions 
hereinafter  noted  as  to  fraud  or  the  grantor  re- 
maining in  possession  after  the  execution  of  the 
conveyance."     .     .     . 

''If  the  grantee  permits  the  grantor  to  remain 
in  possession  after  the  conveyance,  the  declaration 
of  the  latter  as  to  the  nature  of  his  possession  and 
as  to  the  good  faith  of  the  transaction  are  admis- 
sible." 

See  Section  351 : 

"The  declarations  of  persons  in  possession  of 
personal  property  are  often  received  as  verbal  acts 
characterizing  and  explaining  the  nature  of  such 
possession,  that  is,  as  part  of  the  res  gestae.  Pos- 
session, unexplained,  is  prima  facie  evidence  of 
ownership  in  the  possessor.  But  such  possession  is 
entirely  consistent  with  ownership  in  another;  and 
therefore  the  conduct  and  declarations  of  the  pos- 
sessor may  be  material  to  show  the  nature  of  his 
possession,  whether  as  owner,  part  owner  or  agent, 
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Thus  the  declarations  of  a  debtor,  while  in  pos- 
session of  personal  property,  after  a  sale  or  transfer 
by  him,  which  show  fraud  in  the  transfer,  are  ad- 
missible against  the  vendee,  and  in  favor  of  cred- 
itors  (citing  many  cases)." 

See  Chamberlayne  ^^Modern  Law  of  Evidence^^ 
1913.  Volume  4,  Section  2610: 

'With  especial  frequency  the  declaration  of  a 
debtor  will  be  received  to  show  the  claim  under 
which  property  is  being  held  by  him  after  he  has 
parted  with  the  title  to  it,  where  it  is  asserted  by 
the  creditors  that  the  retention  of  possession  by 
the  vendor  is  evidence  that  the  conveyance  is  in- 
tended to  hinder,  defraud  and  delay  them  in  the 
enforcement  of  their  rights.  Such  extra  judicial 
statements  are  received  as  against  the  claims  of  the 
vendee." 

Surely,  no  one  will  question  that  the  ostensible  title 
at  least  remained  in  Mr.  Harvey;  that  he  was  exer- 
cising the  actual  control  and  dominion  over  it,  and 
had  possession  of  the  very  certificates  themselves  on 
the  26th  day  of  November,  1909,  the  date  upon  which 
the  trustee  claims  that  the  transfer  was  made.  In  this 
regard,  the  holding  of  the  Court  in  the  case  of  Payne 
V.  Elliott,  54  Cal.  339,  at  342,  is  pertinent.  There  it 
is  held  that  a  certificate  is  merely  a  symbol  of  the 
property,  and  that  the  shares  of  stock  constitute  the 
property  itself.    The  Court  says: 

"It  is,  therefore,  the  'shares  of  stock'  which  con- 
stitute the  property  which  belongs  to  the  share- 
holder.    Otherwise,  the  property  would  be  in  the 
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certificate;  but  the  certificate  is  only  evidence  of 
the  property;  and  it  is  not  the  only  evidence,  for  a 
transfer  on  the  books  of  the  corporation,  without 
the  issuance  of  a  certificate,  vests  title  in  the  share- 
holder: the  certificate  is,  therefore,  but  additional 
evidence  of  title." 

And  see  other  cases  cited. 

THE  MINUTES  OF  THE  SHORE  LINE  INVESTMENT  COM- 
PANY CONSTITUTE  EVIDENCE  AGAINST  MRS.  HAR- 
VEY. 

The  minutes  referred  to  contain  numerous  declara- 
tions in  writing,  some  of  them  authenticated  by  Har- 
vey's signature,  affirming  the  fact  that  Harvey  was 
the  owner  of  the  546  shares  of  stock  here  in  question. 
They  also  contain  a  record  of  conduct  on  the  part  of 
Harvey  in  voting  this  stock  and  in  dealing  with  the 
corporation  affairs,  which  show  his  entire  and  absolute 
dominion  over  the  property  and  his  continuous  claim 
of  title  to  the  same.  This  evidence  becomes  particu- 
larly important  in  view  of  the  following  statement  of 
Mrs.  Sophia  G.  Harvey: 

^'I  knew  that  Mr.  Harvey  was  president  of  the 
Shore  Line  Investment  Company  at  all  the  times 
I  have  mentioned,  and  was  taking  a  very  active 
interest  in  the  Company's  affairs.  ...  As  a 
matter  of  fact,  I  delivered  all  those  shares  of  stock 
according   to    Mr,    Harvey's    directions"    (Trans., 

P-  135). 
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TO  SHOW  BAD  FAITH  ON  THE  PART  OF  HIS  OPPONENT, 
A  LITIGANT  MAY  SHOW  THAT  HE  HAS  MADE  INCON- 
SISTENT STATEMENTS  AS  TO  THE  EXISTENCE  OF 
SOME  MATERIAL  FACTS. 

See    Chamberlayne   ''Modern   Law    of  Evidence/' 
Volume  3,  Section  1787. 

^^On  the  other  hand,  a  party  may,  almost  as  a 
right,  show  bad  faith  on  the  part  of  his  opponent, 
as  well  to  the  Court  as  to  himself.  He  may  for 
example  prove  that  his  adversary  has  tried  to  bribe 
or  suborn  witnesses;  that  he  has  suppressed  evi- 
dence, destroyed  documents  or  failed  to  advance 
his  claim  under  proper  circumstances. 

^^Inconsistent  statements.  To  show  bad  faith  on 
the  part  of  his  opponent  a  litigant  is  usually 
entitled  to  prove  that  he  has  made  inconsistent 
statements  in  regard  to  the  existence  of  some  ma- 
terial facts.'' 

Section  1417. 

'Prominent  among  admissions  by  conduct  is  the 
making  of  false  statements  by  the  accused  regard- 
ing important  matters  involved  in  the  inquiry. 
The  inference  is  the  same  which  arises  in  other 
cases  of  fabrication  or  spoliation  that  one  who 
seeks  to  deceive  others  or  a  court  of  justice  as  to 
the  truth  of  the  facts  involved  knows  that  he  will 
be  shown  to  be  guilty,  in  a  criminal  proceeding  or 
unsuccessful  in  a  civil  one,  were  the  facts  fully 
known." 

See  also  Jones*  Commentaries  on  Evidence.     (Blue 
Book,  1913),  Volume  2,  Section  287,  at  page  575. 

^'We  have  already  seen  that  admissions  are  not 
limited  to   any  particular  form.     They  may   not 
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only  be  in  the  form  of  declarations,  verbal  or  writ- 
ten, but  may  be  implied  from  the  conduct  or  acts 
of  the  parties  as  well  as  from  their  language. 
.  .  .  In  like  manner  the  demeanor  of  a  party 
at  the  trial  tending  to  show  consciousness  of  wrong 
doing,  false  or  deceptive  explanation,  and  suborn- 
ing, fabricating  or  suppressing  testimony,  may  be 
shown." 

And  see  authorities  before  cited. 

ALLEGED    ERRORS    IN    ADMISSION    OF    EVIDENCE    ARE 

NOT    PREJUDICIAL. 

As  we  have  clearly  pointed  out,  the  declarations  of 
Harvey,  the  entries  in  his  books  made  in  due  course 
of  business  and  under  his  directions,  and  the  declara- 
tions of  Mrs.  Harvey  were  offered  and  received  as 
substantive  evidence,  and  under  the  authorities  were 
properly  received.  However,  it  affirmatively  appears 
by  the  admissions  of  appellant  that  this  same  evidence 
could  have  been  properly  introduced  in  rebuttal  of  the 
testimony  which  she  offered  in  evidence. 

(Appellant's  Brief,  p.  39.) 

The  Transcript  further  shows,  as  heretofore  pointed 
out,  that  in  stating  his  objection  to  the  admission  of 
the  records  of  the  Safe  Deposit  Company,  counsel  for 
appellant  conceded  that  such  evidence  would  be  prop- 
erly received  in  rebuttal.    He  said: 

^^Anything  that  will  throw  light  on  that  subject 
your  Honor  is  entitled  to,  and  there  will  be  no 
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opposition  on  our  part  to  the  fullest  investigation, 
but  the  proper  order  of  proof  is  that  this  testimony 
should  come  in  the  form  of  rebuttal  of  the  truth 
of  Mrs.  Harvey's  testimony"   (Trans.,  p.  129). 

We  respectfully  submit  that,  where  a  case  is  tried 
before  a  Chancellor,  without  a  jury,  and  submitted 
upon  the  whole  body  of  the  evidence  and  considered 
at  large,  it  makes  little  difference  whether  evidence 
was  improperly  offered  in  support  of  plaintiff's  main 
case,  provided  that  it  did  become  relevant  and  material 
to  the  issue  before  the  case  was  finally  submitted.  It 
is  a  well  known  rule  that  error  in  regulating  the  order 
of  proof  is  not  prejudicial.  Particularly  is  this  true 
where  the  case  is  not  tried  before  a  jury. 

City  of  Omaha  v.  Water  Co.   (C.  C.  A.,  8th), 
171    Fed.,   647. 

"The  order  of  the  introduction  of  evidence  fol- 
lowed the  course  of  the  pleadings;  but,  were  this 
not  so,  the  mere  admission  in  rebuttal  of  evidence 
necessary  to  a  plaintiff's  case  in  chief  is  not  error. 
When  a  defendant  is  not  surprised,  and  is  afforded 
an  opportunity  to  meet  the  evidence  so  admitted, 
his  substantial  rights  are  not  prejudiced." 

Chesterfield    Mfg.    Co.    v.    Cotton    Mills     (C. 
C.  A.,  4th),  194  Fed.,  358. 

"The  sole  question  before  us  is,  'Did  its  admis- 
sion constitute  prejudicial  error?'  It  is  true  that 
the  plaintiff  says  that  the  Court  erred  in  rejecting 
some  testimony  of  one  of  its  experts.  It  is  imma- 
terial  whether   it   did   or   not.     The   witness   was 
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in  rebuttal  allowed  to  give  the  evidence  which  had 
been  excluded  when  he  was  under  examination  in 
chief." 

And  our  own  Appellate  Court  has  sustained  another 
phase  of  the  same  rule.  It  says,  referring  to  a  case 
where  the  cross  examination  of  a  witness  was  not  con- 
fined to  the  limits  of  the  examination  in  chief: 

''But  even  if  the  witness  Goldstein  is  not  to  be 
deemed,  technically  speaking,  the  actual  plaintiff 
in  the  action  it  is  clear  that  the  admission  of  his 
testimony  on  the  cross-examination  was  not  error 
for  which  the  judgment  should  be  reversed,  for  the 
plaintiff  was  not  injured  thereby.  The  defendant 
could  have  called  the  witness  in  his  own  behalf 
and  could  have  elicited  the  same  testimony  in  his 
defense."     Citing  cases. 

Calif.  Fruit  Canners  v.  Lilly  (C.  C.  A.,  9th), 
184  Fed.,  570  &  573. 

And  this  general  rule  cannot  now  be  questioned: 

''The  modern  tendency  of  both  legislation  and 
the  decisions  of  courts  is  to  give  as  wide  a  scope 
as  possible  to  the  investigation  of  facts.  Courts 
of  error  are  especially  unwilling  to  reverse  cases 
because  unimportant  and  possibly  relevant  testi- 
mony may  have  crept  in,  unless  there  is  reason  to 
think  that  practical  injustice  has  been  thereby 
caused." 

{Enc.  U.  S.  Sup.  Ct,  Vol.  II,  p.  239.) 

All  the  evidence  to  which  appellant  objects  would 
have  been  admissible  in  rebuttal  in  any  event.  It  was, 
we  insist,  however,  admissible  under  the  authorities  as 
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substantive  evidence,  and  it  will  be  borne  in  mind 
that  the  burden  of  proving  this  gift  rested  upon  the 
defendant.  The  plaintif]f  in  the  case,  however,  under- 
took the  task  of  proving  that  the  gift  was  made  in 
1909,  and  not  in  1905.  And  the  Court  found  that  the 
plaintiff's  claims  were  sustained  by  a  preponderance 
of  the  evidence. 

THE  WASSERMAN  LETTER  OF  SEPT.  1907,  WHILE  HAR- 
VEY WAS  IN  CONTROL  OF  THE  STOCK  WAS  CLEARLY 
ADMISSIBLE   AGAINST   MRS.   HARVEY. 

This  letter  is  referred  to  at  length  in  the  opinion  of 
the  Court.  (Trans.,  p.  34,  see  also  103  to  109,  inclu- 
sive.) 

According  to  Mr.  Wasserman,  Mr.  Harvey  called 
for  this  statement,  and  according  to  Mr.  Wasserman 
the  statement  was  discussed  with  Mr.  Harvey,  and 
Mr.  Harvey  considered  the  statement,  and  had  no 
suggestions  to  make  in  regard  to  it,  and  Mr.  Harvey 
knew  that  the  statement  included  the  Shore  Line 
Investment  Company  stock  as  one  of  his  assets,  and 
the  statement  was  made  upon  the  strength  of  the 
entries  shown  by  the  books  which  were  made  from 
memoranda  furnished  by  Mr.  Harvey.  In  practical 
effect,  the  statement  was  the  statement  of  Mr.  Harvey, 
and  was  an  important  item  of  evidence  to  be  consid- 
ered by  the  court  in  connection  with  all  the  other  facts 
and  circumstances  shown  at  the  trial. 

It  is  submitted  that  under  the  authorities  cited,  there 
was  no  error  in  admitting  this  in  evidence. 
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CONCLUSION. 

Mr.  Moore,  in  his  valuable  treatise  on  the  weight 
and  value  of  evidence,  points  out,  that  in  suits  to  set 
aside  fraudulent  conveyances,  it  sometimes  happens 
that  the  defendants  attempt  to  prove  the  payment  of  a 
large  amount  of  currency  as  consideration  for  the 
sale  or  mortgage  of  the  debtor's  property  and  the 
evidence  consists  of  testimony  that  the  party  paying 
the  money  had  not  only  acquired  or  accumulated  it  in 
a  singular  manner,  but  had  kept  several  thousand  dol- 
lars for  years  in  a  trunk  or  a  box  or  a  cupboard.  It 
is  often  impossible  directly  to  contradict  the  testimony, 
but  the  courts  demonstrate  that  these  stories  on  their 
face,  and  especially  with  the  aid  of  a  few  extraneous 
circumstances,  subject  rational  belief  to  greater  strain 
than  it  can  bear. 

In  a  case  in  Maine  a  judgment  debtor  sought  to  set 
aside  as  fraudulent  a  conveyance  by  the  debtor  to  his 
wife.  The  defendants  alleged  that  the  deed  was  made 
in  1 88 1,  was  for  $3000  paid  at  the  time,  the  wife 
claimed  to  have  $1000  in  a  stocking  bag,  which  she 
began  to  accumulate  in  i860,  $1000  more  in  a  calico 
bag,  another  $1000  in  a  pillow  case.  When  the  deed 
was  given  the  husband  was  owing  considerable 
money.  The  courts  refused  to  believe  the  wife's  story, 
saying:  "We  cannot  rely  upon  testimony  so  incredible 
"  to  substantiate  a  consideration  which  would  change 


98 

''  the  conveyance  from  a  voluntary  one  into  a  bona 
''  fide  sale." 

See 

Miller  V.  Hilton,  88  Me.,  429. 

It  is  not  inappropriate  to  quote  here  the  statement 
of  the  Court  in  Jordan  v.  Crickett,  99  N.  W.  164,  a 
suit  to  set  aside  a  fraudulent  conveyance.  The  plaintiff 
told  an  amazing  yarn  upon  his  discovery  of  buried 
Spanish  silver  dollars  in  the  Philippines,  which  he 
converted  little  by  little  into  gold.  He  said  he  kept 
the  identical  gold  for  nearly  three  years  in  a  chest  in 
his  father's  house,  and  but  for  the  attachment  debtor's 
search  for  someone  to  whom  he  might  sell  his  stock 
of  goods  in  order  to  cheat  his  creditors,  said  the 
Court,  "it  might  have  been  there  still."  "BUREAUS  AND 
CHESTS  AS  DEPOSITORIES  FOR  MONEY,"  continued  the 
Court,  "HAVE  THIS  ADVANTAGE  OVER  BANKS,  THEY 
KEEP  NO  RECORD,  and  the  story  as  a  whole  may  be  said 
to  defy  contradiction  save  by  its  inherent  improba- 
bility, its  inconsistency  with  surrounding  circumstances 
and  contradictory  statement.  .  .  .  The  circum- 
stances of  this  entire  transaction  are  unusual  and  out 
of  harmony  with  the  ordinary  course  of  business.  The 
entire  tale  has  all  the  argument  of  a  manufactured 
story,"  and  it  was  rejected  as  unworthy  of  belief. 

And  in  the  case  at  bar  it  may  be  suggested  that 
portable  safes  keep  no  records,  as  pointed  out  by  the 
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Court;  safe  deposit  companies,  however,  keep  a  record 
showing  admissions  to  safe  deposit  boxes. 

Levy  V.  Levy,  57  AtL,  1012,  was  a  suit  to  set  aside  a 
fraudulent  conveyance.  Both  husband  and  wife  told 
improbable  stories.  In  commenting  on  the  story  of 
Mrs.  Levy  the  Court  said: 

"She  says  that  she  is  no  business  woman.  The 
whiole  testimony  shows  that  she  relied  entirely  upon 
the  word  of  Simon  Levy,  and  trusted  everything 
to  his  honesty.  She  is  in  doubt  whether  she  saw 
the  property  mortgaged,  and  it  is  quite  clear,  I 
think,  that  she  did  not.  In  fact,  all  the  details  of 
the  visit  do  not  seem  to  have  made  the  slightest 
impression  upon  her.  She  cannot  tell  whether  she 
ate  in  the  house;  whether  she  got  beyond  the  store 
part  of  the  building;  whether  she  intended  to  stay 
all  night,  or  to  return  the  same  day.  Now,  it  is 
strange  that  the  details  of  this  single  trip,  made 
under  such  unusual  circumstances,  should  have 
made  upon  her  mind  so  faint  an  impression.  Then 
again  the  manner  in  which  she  became  possessed 
of  the  $5,000  is  calculated  to  excite  surprise.'' 

On  a  careful  review  of  the  testimony  in  the  case  the 
Court  held  that  it  was  too  great  a  task  on  credulity  to 
be  required  to  believe  the  testimony  in  the  case. 

The  liabilities  to  creditors  in  this  case,  wholly  unse- 
cured, amount  to  $200,000,  and  the  assets  are  practi- 
cally nil,  amounting  to  less  than  $4000  (admissions  in 
pleadings). 

The  alleged  assets  appearing  in  the  statement  of 
September  22,  1907,  have  disappeared  with  remark- 
able rapidity,  and  it  is  now  sought  to  wrest  from  the 
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bankrupt  the  only  available  asset  remaining  for  the 
creditors,  and  this  asset  was  sought  to  be  transferred 
away  on  the  very  date  of  the  hopeless  insolvency  of 
the  bankrupt. 

In  National  Bank  of  the  Republic  v.  Hobbs,  Ii8 
Fed.,  627,  a  suit  to  set  aside  a  fraudulent  conveyance 
to  a  wife.  District  Judge  Spear  said: 

^'Nor  can  it  be  with  justice  concluded  in  this 
case  that  the  members  of  the  firm  of  Hobbs  & 
Tucker  were  unaware  of  the  importance  of  these 
books.  .  .  .  How  impossible  then  it  is  for  the 
Court  to  accept  the  statement  of  Hobbs  and  Tarver 
THAT  THESE  BOOKS  WERE  REGARDED  AS  WORTHLESS 
and  as  RUBBISH.  Had  the  transactions  attacked  by 
the  bill  and  hereinafter  considered  been  made  with 
proper  regard  to  the  law,  these  books,  if  accurately 
kept — and  there  is  no  pretense  that  they  were  kept 
otherwise — would  have  been  an  absolute  defense 
to  every  important  charge  made  by  the  bill.  .  .  . 
What  were  the  liabilities  of  the  insolvent  firm? 
The  answer  of  Richard  Hobbs  states  the  amount 
to  be  $225,000.  In  the  absence  of  the  books  this 
statement  can  neither  be  verified  or  disproved. 
.  .  .  It  would  be  unjustifiable  to  the  Court  at 
this  time  to  accept  this  indeterminate  explanation, 
confronted  as  it  is  by  the  clear-cut  evidence  af- 
forded by  the  CONTEMPORANEOUS  ENTRIES  on  the 
BOOKS,  made  at  a  time  when  there  was  no  oppor- 
tunity for  mistake  and  no  motive  to  recharge  or 
otherwise  falsify  the  account.     .     .     . 

''This  circuitous  transaction,  however,  apparently 
efficacious  to  remove  the  property  of  the  debtor 
from  the  reach  of  his  creditors,  to  a  court  of  equity, 
which  looks  through  forms  to  substance,  is  nothing 
more  than  a  voluntary  conveyance  of  the  insolvent 
respondent  to  his  wife,  with  intent  to  hinder,  delay 
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and  defraud  creditors,  unless  it  appear  that  there 
was  a  valid  and  subsisting  indebtedness  from  the 
respondent  to  his  wife.  In  that  event  a  direct 
conveyance  to  her  in  settlement  of  such  indebted- 
ness would  have  avoided  many  suspicious  features 
which  now  thrust  themselves  upon  the  attention 
of  the  Court.  .  .  .  This  was  the  PERSONAL 
LEDGER  of  the  DEPOSITORS'  ACCOUNTS,  with  which 
EVERY  PASS  BOOK  ought  to  agree  and  balance,  and 
yet  a  reference  to  this  LEDGER  SHOWS  THEY  OWED 
HER  NOTHING."      .      .      . 

Mr.  Hobbs  was  a  successful  lawyer  with  a  large 
practice. 

"What  induced  him  then  in  a  manner  wholly 
contradictory  to  the  careful  business  methods  by 
which  he  had  amassed  his  large  fortune,  to  leave 
his  own  money  in  the  bank,  and  take  his  wife's 
money  .  .  .?  He  kept  neither  memoranda, 
entry  or  record  of  his  dealings  with  the  moneys 
he  alleged  to  be  his  wife's." 

And  after  a  review  of  the  evidence  the  Court  says: 

"With  every  disposition  to  accord  the  distin- 
guished and  aged  lawyer,  soldier  and  jurist,  who 
is  the  principal  defendant  in  the  case,  every  right 
to  which  he  is  entitled,  we  are  nevertheless  con- 
strained to  conclude  that  the  great  mass  of  his 
property  has  been  conveyed  to  his  wife  with  intent 
to  hinder,  delay  and  defraud  his  creditors." 

The  plain  effect  of  the  transaction  in  the  case  at  bar 
is  to  withdraw  from  the  reach  of  creditors  Harvey's 
sole  remaining  asset,  according  to  his  own  evidence, 
and  if  this  transaction  may  be  upheld  it  would  tend 
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to  destroy  the  very  spirit  of  the  policy  of  the  com- 
mercial laws  of  the  land. 

Our  Section  3440  of  the  Civil  Code  is  practically  a 
modern  reproduction  of  the  laws  laid  down  in  the 
celebrated  Twyne's  case,  decided  in  Star  Chamber  in 
1 601,  and  reported  in  3  Coke,  80  b.  No  case  has 
received  greater  attention  upon  questions  of  commer- 
cial law  than  the  Twyne  case  and  in  this  case  divers 
points  were  decided: 

"First:  That  this  gift  had  the  signs  and  marks 
of  fraud. 

"Second:  The  donor  continues  in  possession  and 
used  them  as  his  own  and  by  reason  thereof  he 
traded  and  trafficked  with  others  and  defrauded 
and  deceived  them. 

"Third:     It  was  made  in  secret. 

"Fourth:     It  was  made  pending  the  writ. 

"Fifth:  Here  was  a  trust  between  the  parties, 
for  the  donor  possessed  all  and  used  them  as  his 
proper  goods  and  fraud  is  always  apparelled  and 
clad  with  a  trust  and  a  trust  is  the  cover  of  fraud. 

"Sixth:  The  deed  contains  that  the  gift  was 
made  honestly,  truly  and  bona  fide/'     ,     .     . 

"And  because  fraud  and  deceit  abound  in  these 
days  more  than  in  former  times,  it  was  resolved 
in  this  case  by  the  whole  Court,  that  all  statutes 
made  against  fraud  should  be  liberally  and  bene- 
ficially expounded  to  suppress  the  fraud." 
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The  case  at  bar  contains  all  of  these  elements,  includ- 
ing the  element  set  out  in  the  sixth  subdivision,  for  in 
1909  (when  insolvent)  we  find  Mr.  Harvey  causing  to 
be  entered  in  his  book — ''This  stock  is  the  property  of 
Mrs.  H.  and  belongs  to  her." 

It  is  respectfully  submitted  that  the  judgment  of  the 
lower  court  is  clearly  sustained  by  the  evidence,  and 
that  the  findings  in  this  case  should  be  upheld  and  the 
decree  affirmed. 

Respectfully  submitted. 

BERT  SCHLESINGER, 
EDWIN   H.   WILLIAMS, 
A.  E.  SHAW, 

Solicitors  for  Appellee  and  Plaintiff, 
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IN  THE 

TSimUh  BtnUB  (Hxvmxt  CUnurt  of  App? ala 

FOR  THE  NINTH  CIRCUIT. 


S.  G.  HARVEY, 

Appellant  and  Plaintiff  in  Error, 

VS. 

No.  2401 
B.  S.  STOWE,  as  Trustee  in  Bankruptcy  ' 

of  the  Estate  of  J.  Downey  Harvey,  a 
Bankrupt, 

Appellee  and  Defendant  in  Error, 


POINTS   DEVELOPED   ON  THE  ARGUMENT,   WITH 
ADDITIONAL  AUTHORITIES. 


A  "CLEAR  AND  PALPABLE  ERROR"  IN  THE  REASONING 
OF  THE  TRIAL  JUDGE  ON  THE  FACTS. 

The  trial  judge  reasoned  that  the  gift  of  this  stock, 
if  it  had  been  made,  would  have  been  noted  in  Mr. 
Harvey's  books  of  account;  that  all  of  the  other  gifts 
he  made  to  her  were  so  noted,  and  that  his  testimony 
that  he  made  the  gift  in  1905,  as  claimed  by  him,  must 
be  rejected,  largely  because  of  the  condition  of  these 
books  (Tr.,  pp.  31  to  38  incl.).  The  error  in  drawing 
such  a  deduction  is  obvious;  for  the  fact  is,  that  none 


of  the  other  gifts  of  specific  properties  made  by  Mr. 
Harvey  to  Mrs.  Harvey  were  correctly  noted  in  his 
books,  and  one  of  such  gifts,  although  admittedly  made 
in  IQO'J ,  was  not  noted  in  the  books  until  March  JI, 
IQIO — the  very  date  on  which  the  gift  of  the  stock 
in  controversy  was  also  noted. 

There  were  but  two  gifts  of  specific  properties, 
other  than  the  gift  in  controversy.  One  of  these  was 
real  property — a  lot  on  Pacific  Avenue.  The  other 
was  of  shares  of  Santa  Cruz  Beach  stock.  As  to  these 
gifts  see  Tr.,  p.  151. 

1.  The  Pacific  Avenue  Lot. — This  lot  was  deeded 
to  Mrs.  Harvey  on  February  28th;  nevertheless,  the 
gift  was  not  entered  upon  Mr.  Harvey's  books  until 
the  31st  of  the  following  December — 10  months  later 
(Tr.,  p.  161). 

During  all  of  that  time  this  lot  was  carried  on  the 
books  as  one  of  Mr.  Harvey's  assets  (Tr.,  pp.  161  and 
164).  It  was  never  entered  under  the  head  'Tamily 
Gifts  and  Allowances";  nor  was  it  entered  as  what  it 
was — a  gift  of  land.  Under  the  heading  ''Pacific  lot," 
etc.,  the  following  note  was  made  ten  months  after  the 
fact:  ''December  31,  1905,  By  personal  expense,  gift 
to  Mrs.  Harvey,  $15,327.50"  (Tr.,  p.  102).  That  was 
the  only  entry  of  that  gift. 

2.  The  Santa  Cruz  Beach  Stock. — This  Stock  was 
given  to  Mrs.  Harvey  in  1907  (Tr.,  p.  151).  For 
three  years  it  was  not  entered  up  in  the  books.  Finally, 


on  March  31,  1910 — the  identical  date  of  the  Shore 
Line  Investment  entry — the  following  item  appears 
under  'Tamily  Gifts  and  Allowances:"  "March  31, 
1910,  Mrs.  H.  20  shares  pfd.,  May  14,  1907,  $1,000" 
(Tr.,  p.  102). 

Here  we  have  a  situation  identical  with  that  of  the 
Shore  Line  Investment  stock.  One  gift  was  made  in 
1906;  the  other,  in  1907, — that  is  the  only  difference. 
Both  gifts  were  omitted  from  the  books  until  1910, 
when,  under  date  of  March  31st,  both  were  entered 
up  in  substantially  the  same  way.  One  is  admittedly 
valid.  The  other  is  repudiated  upon  the  utterly  in- 
consistent and  indefensible  ground  that  if  it  had  in 
fact  been  made,  it  would,  forsooth,  have  been  entered 
in  the  books! 

3.  The  Gift  in  Controversy. — As  to  the  Shore  Line 
Investment  stock  it  is  averred  in  the  complaint  that  it 
was  given  by  Mr.  Harvey  to  Mrs.  Harvey  on  No- 
vember 26th,  1909.  We  know  that  the  corporation 
transferred  it  to  her  on  that  day  and  she  receipted 
for  the  same  (Tr.,  p.  96).  It  is  thus  conceded  in  this 
case  that  these  shares  were  given  at  least  as  early  as 
November  26th,  1909.  And  yet  no  entry  was  made 
in  the  books  any  earlier,  at  most,  than  March  31,  1910, 
and  it  is  probable  that  it  was  not  made  until  the  fall 
of  1910,  contemporaneously  with  the  inception  of  the 
bankruptcy  proceedings   (Tr.,  pp.   123  and  120). 

It  will  of  course  be  conceded  that  the  entry  on 
March  31st,   1910,  affords  no  proof  that  the  gift  of 


this  particular  stock  was  not  made  on  November 
26th,  1909 — the  date  on  which  our  opponents  aver 
that  it  was  made.  How,  then,  can  it  be  said  that 
these  same  books  afford  any  surer  proof  that  the  gift 
was  not  made  as  early  as  1905? 

We  respectfully  urge  the  Court  to  give  full  con- 
sideration to  the  situation  which  the  foregoing  facts 
regarding  these  three  gifts  present:  Here  is  Mr. 
Harvey  doubted  and  discredited  and  his  testimony 
rejected  by  the  trial  judge  because  his  books  fail  to 
show  a  timely  entry  of  this  transaction.  And  yet  the 
only  other  gifts  of  specific  properties  which  Mr. 
Harvey  made  to  his  wife — gifts  admitted  to  have  been 
valid — were  not  entered  with  any  more  accuracy,  and 
one  of  them — likewise  a  gift  of  stock — was  not  en- 
tered for  three  years,  and  then  it  was  entered  on  the 
very  same  date  as  the  gift  in  controversy! 

And  note,  too,  that  the  very  man  who  made  the 
entry  dated  March  31,  1910,  testified  that  Mr.  Harvey 
told  him  to  make  the  entry  as  early  as  1908  or  1909, 
and  that  he  had  been  told  that  the  stock  belonged  to 
Mrs.  Harvey,  as  early  as  April  13,  1907,  he  having 
been  at  that  time  employed  by  the  corporation  (Tr., 
pp.  120,  121,  128,  and  116).  Also,  that  he  further 
testifies  that  on  one  occasion,  at  least,  he  was  eighteen 
months  behind  in  writing  up  his  books  (Tr.,  p.  125). 

The  trial  judge  ignores  all  of  the  matters  we  point 
out  above.  He  draws  the  harsh  and  unwarranted  con- 
clusion that  Mr.  Harvey's  testimony  must  be  rejected 


chiefly  because  there  is  no  timely  entry  of  the  gift 
in  his  books.  This,  we  respectfully  submit,  is  a  clear 
case  in  which  the  trial  Court  has  fallen  into  what  the 
cases  cited  by  opposing  counsel  call  ^'serious  error  of 
fact." 

United  States  v.  Marshall,  210  Fed.  Rep.,  597. 

ANOTHER  OBVIOUS  ERROR  IN  THE  REASONING  OF  THE 

TRIAL  JUDGE. 

The  opinion  of  the  trial  judge  contains  the  follow- 
ing: 

"A  peculiar  feature  of  this  transaction  is  the  fact  that 
for  more  than  four  years  Mrs.  Harvey's  ownership  of  the 
stock  in  question  was  concealed  from  the  public.  Mr. 
Harvey  attempts  to  explain  this  by  saying  that  he  was  very 
largely  interested  in  the  Ocean  Shore  Railroad,  etc."  (Tr., 
p.  44). 

Concealed  from  the  public!  How?  Mr.  Fay  knew 
of  it.  Mr.  Corbet  knew  of  it.  Mr.  Wasserman  and 
Mr.  Crosby  both  knew  of  it.  Mrs.  Baron  knew  of  it. 
Whom,  then,  was  it  concealed  from?  The  public  has 
no  right  to  see  the  books  of  the  corporation.  It  was 
not  a  concealment,  to  carry  the  stock  in  Mr.  Harvey's 
name  on  those  books. 

The  Supreme  Court  of  California  in  a  recent  case 
refers  to: 

"The  notion  that  *the  stock  and  transfer  book'  of  a  cor- 
poration is  made  a  public  record,  accessible  to  all  persons, 
intended  to  give  notice  to  everybody  of  the  status  and 
ownership  of  the  title  to  the  stock,  and  that  it  is  therefore 
available  to  the  creditors  of  the  stockholders  and  to  persons 
dealing  with  them  with  respect  to  the  stock.     This  is  the 


law  of  some  of  the  States  where  the  rule  contended  for  by 
the  defendant  prevails,  but  it  is  not  the  law  of  this  State. 
.  .  .  The  creditors  of  the  individual  stockholders  have 
no  such  right  of  access,  and  the  books  could  not  constitute 
notice  to  them.  Nor  could  these  books  hold  any  person  out 
to  the  world  as  the  owner  of  any  stock,  since  the  world 
could  not  have  access  thereto.  Stockholders  and  creditors 
of  the  corporation  are  the  only  persons  who  have  the  right 
to  inspect  the  books   (Civ.  Code,  Sec.  378)." 

Nat.  Bank,  etc.  v.  Western  Pac.  Ry.  Co.,  157 
Cal.,  at  581. 

"A  peculiar  feature  of  this  transaction!"  Why 
^^peculiar''?  It  is  not  a  peculiar  thing  for  one  who  is 
a  stockholder,  but  not  a  stock  owner  to  serve  on  a 
Board  of  Directors  or  act  as  an  officer  of  the  corpora- 
tion. Mr.  Folger  was  for  a  year  a  director  under  such 
conditions  of  this  very  corporation.  Nor  is  the  fact 
to  be  overlooked  that  the  plaintifl  Stowe,  as  Trustee 
in  Bankruptcy,  has  succeeded  to  the  ownership  and 
possession  of  the  ten  shares  of  stock  which  belonged  to 
Mr.  Harvey  individually.  He  has  not  had  them  trans- 
ferred on  the  books  during  the  past  three  years.  They 
are  the  very  shares  which  qualify  Mr.  Harvey  at  the 
present  time  to  act  as  President  of  the  Corporation 
(Tr.,  pp.  95-96).  No  one  suggests  that  this  is  con- 
trary to  public  policy,  or  a  fraud.  Is  Mr.  Stowe 
"concealing  his  ownership  from  the  public?"  and  is 
his  conduct  "peculiar"? 


THE  CONFUSION  REGARDING  MRS.   HARVEY'S  WRITTEN 

MEMORANDUM. 

Unless  the  several  fragments  of  evidence  touching 
this  matter  are  brought  together,  the  transcript  is  very- 
confusing.  Harsh  inferences  are  drawn  by  counsel  re- 
garding the  memorandum  and  the  matter  should  be 
clearly  set  before  the  Court:  Before  the  Referee  in 
Bankruptcy,  on  December  5th,  191 1,  Mrs.  Harvey- 
testified  that  in  June,  1905,  Mr.  Harvey  gave  her  300 
shares  of  the  stock;  in  August,  66  shares;  and  in  Sep- 
tember, 180  shares.  She  did  not  give  the  day  of  the 
month  on  which  they  were  received  (Tr.,  p.  133). 
She  did  not  claim  to  state  these  facts  as  to  the  months 
named,  from  independent  recollection,  but  ^'because 
she  had  put  them  down  on  a  memorandum"   (Tr.,  p. 

134)- 

In  response  to  a  request  from  '^the  Judge"  (Com- 
missioner Kreft),  Mrs.  Harvey  made  the  memoran- 
dum introduced  in  evidence  (Tr.,  p.  168).  This  was 
made  ''about  December  5,  191 1"   (Tr.,  p.  167). 

She  made  this  second  memorandum  up  from  the 
earlier  memorandum  which  she  had  mentioned  on  the 
first  hearing  (Tr.,  p.  167).  The  earlier  memorandum 
had  consisted  merely  of  the  date  of  the  certificates  and 
the  number  of  shares. 

"I  took  the  dates  of  the  certificates,  and  not  the 
dates  of  their  receipt"  (Tr.,  p.  166).  ''I  entered  on 
a  little  slip  of  paper  the  number  of  shares  and  the  date 
of  the  particular  certificate  whenever  I  received  one 
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from  Mr.  Harvey"  (Tr.,  p.  167).  "About  December 
5th,  191 1,  I  copied  them  off  on  this  memorandum  and 
destroyed  the  slips"  (Tr.,  p.  167).  "After  I  had  put 
them  all  on  one  paper,  there  was  no  necessity  for  keep- 
ing the  slips  and  I  destroyed  them"  (Tr.,  p.  174). 

This  second  memorandum  she  handed  in  at  the  hear- 
ing before  the  Referee  on  January  5th,  1912  (Tr.,  p. 
141). 

"The  dates  on  the  certificates  were  approximately 
the  dates  on  which  they  were  received"  (Tr.,  p.  167). 

It  thus  appears  that  Mrs.  Harvey  had  noted  down 
at  the  time  of  their  receipt,  the  dates  of  her  certificates 
and  the  number  of  shares,  but  not  the  actual  dates  of 
delivery.  The  delivery  to  her,  however,  was  made  on 
"approximately"  the  dates  of  the  certificates;  and  when 
she  prepared  the  statement  at  the  request  of  Commis- 
sioner Kreft,  she  put  down  the  dates  of  the  certificates 
as  the  dates  of  delivery — the  actual  dates  of  delivery 
being  a  fact  as  to  which  she  avowedly  had  no  inde- 
pendent recollection. 

Many  people  as  a  matter  of  precaution  keep  just 
such  memoranda  as  Mrs.  Harvey  did.  The  certificates 
did  not  stand  of  record  in  her  name.  Such  memoran- 
dum would  be  of  use  in  the  event  of  theft  of  the  cer- 
tificates or  their  loss  by  fire.  Mr.  Harvey  had  told 
her  when  he  gave  them  to  her  "to  take  care  of  them; 
that  they  were  of  value  and  endorsed."  What  she  did 
was  a  natural  enough  thing  for  anyone  to  do.  It  cer- 
tainly was  not  a  thing  so  extraordinary  as  to  render 
her  testimony  that  she  did  it  inherently  improbable. 


THERE  WAS  NO  SHIFT   IN   MRS.  HARVEY'S  TESTIMONY 
AS  TO  DATE  OF  DELIVERY. 

Counsel  further  charges  that  Mrs.  Harvey  testified 
positively  to  the  delivery  of  the  first  certificate  as  hav- 
ing been  in  June,  1905,  and  that  she  corrected  this 
testimony  when  it  was  shown  that  she  was  not  here  in 
June,  1905.  But  what  are  the  facts?  Mrs.  Harvey 
stated,  when  first  on  the  stand  on  December  5th,  1911, 
that  she  did  not  testify  from  independent  recollection 
as  to  dates,  but  from  this  memorandum  she  had  made, 
which  as  we  have  seen,  consisted  only  of  a  note  of  the 
dates  of  the  certificates  and  the  number  of  shares  in 
each  (Tr.,  p.  167).  Mrs.  Harvey  was  not  in  Califor- 
nia on  June  26,  1905.  The  first  information  which 
counsel  had  from  any  witness  in  this  case  that  she  was 
not  in  this  State  at  that  time  came  frankly  from  Mrs. 
Harvey  herself  as  follows: 

"On  the  26th  day  of  June,  1905,  I  think  I  was  in  San 
Francisco,  but  I  am  not  positive.  I  was  here  very  shortly 
after,  if  not  at  that  date,  during  the  first  part  of  July.  .  .  . 
I  do  not  know  what  weeks  of  June  I  spent  in  New  York. 
I  think  I  was  in  New  York  the  latter  part  of  June,  1905. 
I  do  not  know  whether  I  was  on  the  train  on  the  4th  of 
July,  en  route  to  San  Francisco.  I  went  East  and  came 
back  hurriedly.  If  I  was  here  in  the  beginning  of  July  I 
was  in  New  York  on  the  26th.  I  think  I  was  in  New  York 
or  on  the  way  back  on  July  4th"   (Tr.,  pp.  173,  174). 

AN  OBVIOUS  ERROR  OF  LAW  REGARDING  THE  BURDEN 

OF  PROOF. 

The  trial  judge  declares  in  his  written  opinion  that 
Mrs.  Harvey's  claim  "that  the  delivery  was  made  in 
1905  is  an  affirmative  defense"   (Tr.,  p.  45),  and  he 
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accordingly  puts  upon  her  the  burden  of  proof.  And 
counsel  for  Appellee  say  in  their  Brief:  "It  will  be 
borne  in  mind  that  the  burden  of  proving  this  gift 
rested  upon  defendant"  (Appellee's  Brief,  p.  96). 

This  is  obviously  an  erroneous  view.  To  establish 
a  fraudulent  gift  the  plaintifif  was  compelled  to  allege 
and  prove  that  the  gift  was  made  at  a  time  when  Mr. 
Harvey  was  insolvent;  otherwise,  the  transaction  would 
not  be  fraudulent.  The  date  of  the  gift  was  an  essen- 
tial part  of  plaintiff's  cause  of  action.  Accordingly, 
the  plaintiff  alleged  that  the  gift  was  made  on  Novem- 
ber 26th,  1909 — a  date  when  Mr.  Harvey  admittedly 
was  insolvent  (Tr.,  p.  5).  The  defendant  admitted  the 
gift  but  denied  that  it  was  made  on  that  date.  The 
burden  was  therefore  clearly  on  the  plaintiff  to  prove 
his  allegation. 

'The  burden  of  proof  in  regard  to  an  allegation  of  fraud, 
coming  either  from  the  plaintiff  or  from  the  defendant, 
rests  upon  the  party  who  makes  it.  .  .  .  He  must  prove 
the  fraud,  which  means  that  he  must  show  it  by  clear  and 
satisfactory  evidence,  such  as  will  preponderate  over  pre- 
sumption or  evidence  on  the  other  side." 

Vol.  I,  Bigelow  on  Fraud,  123. 

"Fraud  is  never  presumed  but  must  be  affirmatively 
proved.  On  the  contrary,  the  presumption,  if  any,  is  in 
favor  of  innocence,  and  according  to  general  principles 
elsewhere  discussed  the  burden  falls  on  him  who  asserts 
fraud,  whether  he  be  plaintiff  or  defendant,  to  establish  it 
by  proving  every  material  element  of  the  cause  of  action  by 
a  preponderance  of  evidence." 

20  Cyc,  108,  109. 
"The  law  presumes  that  men  are  honest  in  their  dealings ; 
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and  it  is  therefore  well  settled,  as  a  general  rule,  that  un- 
less there  is  some  special  relation  involving  trust  and  con- 
fidence, or  other  exceptional  circumstances,  fraud  is  never 
to  be  presumed,  but  must  be  clearly  proved  by  the  party 
alleging  the  same." 

14  Am.  &  Eng.  Enc.  of  Law,  190. 

"In  an  action  by  a  creditor  of  the  transferror,  attacking 
such  transfer  on  the  ground  of  fraud,  the  burden  of  showing 
fraud  rests  upon  the  party  asserting  it.  And  a  showing  by 
him  that  the  stocks  in  question  were  transferred  in  the 
manner  indicated  does  not  shift  the  burden  to  the  trans- 
feree to  prove  the  bona  fides  and  full  consideration  of  such 
transfer." 

Gulp  V.  Mulvane  et  al,  71  Pac.  Rep.,  273  (syl- 
labus by  Court). 

"It  is  never  to  be  presumed  that  a  party  has  committed 
a  fraud,  and  where  fraud  is  alleged  for  the  purpose  of  de- 
priving him  of  a  right  the  facts  sustaining  it  must  be 
clearly  made  out." 

McCarthy  v.  White,  21  Cal.,  at  503. 

"It  is  claimed  by  the  trustee  that  the  transfer  was  col- 
orable and  in  fraud  of  creditors ;  but  I  do  not  think  such 
an  inference  is  warranted  from  the  mere  assignment  and 
failure  to  deliver,  as  the  presumptions  of  law  are  in  favor 
of  the  innocence  of  an   alleged  wrongdoer." 

In  re  Hadley,  156  Fed.  Rep.,  at  315. 

COUNSEL'S    CONTENTION    THAT    THE    ERRORS    IN    THE 
ADMISSION  OF  EVIDENCE  WERE  NOT  PREJUDICIAL. 

The  books  of  account,  the  Minutes  of  the  Shore  Line 
Investment  Company,  Wasserman's  letter,  Mrs.  Har- 
vey's testimony  before  the  Referee  in  Bankruptcy,  and 
the  books  of  the  Safe  Deposit  Company,  were  all  of- 


fered  and  received  as  substantive  evidence  in  plain- 
tiff's case  in  chief.  Without  them  there  was  no  evi- 
dence whatever,  even  remotely  tending  to  establish 
plaintiff's  case. 

Now  comes  plaintiff  and  says  that  any  error  in  so 
admitting  this  evidence  was  not  prejudicial,  because 
it  was  all  admissible  anyhow  in  rebuttal  (Appellee's 
Brief,  pp.  93  to  96).  But  nothing  was  brought  out  by 
defendant  which  rendered  this  evidence  proper  re- 
buttal. And  it  was  not  used  by  the  Court  as  rebuttal, — 
it  was  used  by  the  trial  judge  to  impeach  defendant's 
witnesses,  and  no  legal  foundation  for  its  use  for  that 
purpose  was  laid. 

"The  Code  of  Civil  Procedure  (Sees.  2051  and  2052)  pre- 
scribes the  method  of  impeaching  witnesses,  and  they  can 
be  impeached  in  no  way  other  than  therein  provided." 

People  V.  Harlan,  133  Cal.,  at  20. 

"It  is  an  elementary  principle  of  the  law  of  evidence, 
that  if  a  witness  is  to  be  impeached,  in  consequence  of  his 
having  made,  on  some  other  occasion,  different  statements, 
oral  or  written,  from  those  which  he  makes  on  the  witness- 
stand,  as  to  material  points  in  the  case,  his  attention  must 
first  be  called,  on  cross-examination,  to  the  particular  time 
and  occasion  when,  the  place  where,  and  the  person  to 
whom  he  made  the  varying  statements.  In  no  other  way 
can  a  foundation  be  laid  for  putting  in  the  impeaching  tes- 
timony." 

C,  M.  Gf  St.  P.  Ry.  V.  Artery,  137  U.  S.,  at  519. 

"The  rule  is  well  settled  in  England,  that  a  witness 
cannot  be  impeached  by  showing  that  he  had  made  contra- 
dictory statements  from  those  sworn  to,  unless  on  his  ex- 
amination he  was  asked  whether  he  had  not  made  such  state- 
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ments  to  the  individuals  by  whom  the  proof  was  expected 
to  be  given.     .     .     . 

"This  rule  is  founded  upon  common  sense,  and  is  essential 
to  protect  the  character  of  a  witness.  His  memory  is  re- 
freshed by  the  necessary  inquiries,  which  enables  him  to 
explain  the  statements  referred  to,  and  show  they  were 
made  under  a  mistake,  or  that  there  was  no  discrepancy 
between  them  and  his  testimony. 

"This  rule  is  generally  established  in  this  country  as  in 
England.  .  .  .  Such  evidence  is  always  inadmissible  un- 
til the  witness  whose  testimony  is  thus  sought  to  be  im- 
peached, has  been  examined  upon  the  point,  and  his  atten- 
tion particularly  directed  to  the  circumstances  of  the  trans- 
action, so  as  to  furnish  him  an  opportunity  for  explanation 
or  exculpation. 

"The  letter  appears  to  have  been  written  six  years  before 
the  deposition  was  taken  which  the  letter  was  offered  to  dis- 
credit. This  shows  the  necessity  and  propriety  of  the  rule. 
It  is  not  probable  that,  after  the  lapse  of  so  many  years, 
the  letter  was  in  the  mind  of  the  witness  when  his  deposi- 
tion was  sworn  to.  But,  independently  of  the  lapse  of  time, 
the  rule  of  evidence  is  a  salutary  one,  and  cannot  be  dis- 
pensed with  in  the  courts  of  the  United  States." 

Conrad  v.  Griffey,  i6  How.,  at  46-47  (21  Cur- 
tis, 24-25). 

See  also: 

Mattox  V.  United  States,  156  U.  S.,  at  245-6. 

DECLARATIONS    OF    A    DONOR    ADMISSIBLE    ONLY    IF 

MADE  WHILE  DONOR  IS  PROVED  TO  BE 

IN  POSSESSION. 

In  our  opening  brief,  on  pages  37  and  38,  we  made 
reference  to  the  authorities  which  lay  down  the  rule 
that  in  order  that  the  declarations  of  a  donor  of  per- 
sonal property  are  relevant  against  the  donee,  they 
must  be  made  while  the  donor  is  in  possession,  and 
we  quoted,  among  others,  from  Walden  v.  Purvis,  73 


Cal.,  at  519,  in  which  it  is  directly  held  that  ''a  declar- 
ation of  the  donor  after  he  had  parted  with  the  prop- 
erty was  inadmissible  either  to  prove  fraud  or  other- 
wise." 

The  diligence  of  our  opponents  has  failed  to  find  a 
single  case  to  the  contrary.  Not  a  single  authority  of 
the  many  quoted  by  them  in  their  brief  (see  pp.  33  to 
37  incl.)  fails  to  make  it  clear  that  it  is  only  while  the 
declarant  is  in  possession  that  his  declarations  become 
evidence  against  his  transferee. 

The  question  of  possession  was  the  very  question  at 
issue.  Whether  Mr.  Harvey  had  the  possession  of  the 
certificates  from  1905  on,  or  whether  Mrs.  Harvey  had 
possession  of  them,  was  the  fact  which  the  Court  was 
seeking  to  ascertain.  The  Court  had  no  right  to  as- 
sume Mr.  Harvey's  possession;  but  what  the  Court 
did  was  first  to  assume  that  Mr.  Harvey  was  in  pos- 
session and  then  to  use  his  declarations  to  prove  that 
he  was  in  possession.    This,  of  course,  was  error. 

THE   POTENCY    OF    THE    TESTIMONY    OF    MESSRS.    FAY, 

CORBET,  ET  AL. 

The  following  authorities  throw  light  upon  the  po- 
tency of  corroborating  evidence  of  the  kind  testified 
to  by  these  witnesses : 

''Whether  or  not  there  was  a  gift  of  these  deposits  by 
Moses  Sprague  to  his  wife  depends  wholly  upon  his  actual 
intention.  He  did  everything  necessary  to  the  validity  of 
the  gift,  if  he  intended  a  gift.  .  .  .  If  he  intended  to 
do  this,  and  intended  it  as  a  gift,  the  gift  was  complete.  .  .  . 

"His  purpose  was  a  matter  between  him  and  her  exclu- 
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sively,  and  was  manifested  and  could  be  proved  by  his  con- 
temporaneous declarations,  or  by  his  declarations  made  be- 
fore or  after  delivering  the  orders.  There  is  no  better  proof 
of  intention  than  declared  intention,  and  it  is  often  the  only 
means  of  proof." 

Sprague  v.  Walton,  145  Cal.,  228,  233,  234. 

"On  this  subject  in  People  v.  Doyeil,  48  Cal.,  90,  the 
Court  say :  'Such  declarations  may,  however,  be  admissible 
in  contradiction  of  evidence  tending  to  show  that  the  account 
is  a  fabrication  of  late  date,  when  it  may  be  shown  that 
the  same  account  was  given  before  its  ultimate  effect  and 
operation  could  have,  been  foreseen ;  and  also,  perhaps,  in 
other  peculiar  cases.'  And  in  Barkly  v.  Copeland,  74  Cal.,  4, 
it  is  said :  *It  has  been  frequently  held  that  when  the  wit- 
ness is  charged  with  testifying  under  the  influence  of  some 
motive  prompting  him  to  make  a  false  statement,  it  may 
be  shown  that  he  made  similar  statements  at  a  time  when 
the  imputed  motive  did  not  exist'." 

Electric,  etc.  Co,  v.  Safe  Deposit,  etc.  Co.,  145 
Cal.,  124,  130. 

"There  are  exceptions ;  but  they  are  of  a  peculiar  nature, 
not  applicable  to  the  circumstances  of  the  present  case;  as 
where  the  testimony  is  assailed  as  a  fabrication  of  a  recent 
date,  or  a  complaint  recently  made ;  for  there,  in  order  to 
repel  such  imputation,  proof  of  the  antecedent  declaration  of 
the  party  may  be  admitted." 

Ellicott  V.  Pearl,  10  Peters,  439  (12  Curtis,  at 
186). 

"It  is  contended  by  the  appellants  that  all  statements  .  .  . 
of  admissions  made  by  John  W.  Holland  that  he  had  given 
the  stock  to  his  wife  are  inadmissible,  ...  It  must  be 
borne  in  mind  that  the  statements  of  John  W.  Holland, 
sought  to  be  excluded,  were  made  by  him  when  he  was 
entirely  free  from  debt.  The  question  is,  therefore,  whether 
declarations  of  a  husband,  who  is  free  from  debt  at  the  time 
the  declarations  are  made,  are  admissible  to  prove  a  gift  in 
favor  of  his  wife.     Upon  well-settled  principles,  we  answer 
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this  question  in  the  affirmative.  Not  only  was  the  gift  in 
question  made  when  the  donor  was  free  from  debt,  but  his 
declarations  touching  the  gift  were  practically  contempor- 
aneous therewith  and  made  when,  as  shown  by  the  record, 
from  the  nature  of  things,  he  could  have  had  no  suspicion 
of  the  financial  difficulties  in  which  he  was  subsequently  in- 
volved by  the  speculations  of  his  brother.     .     .     . 

^'To  hold  inadmissible  the  declarations  of  the  husband 
made  under  the  circumstances  of  the  case  in  judgment, 
would  be,  as  said  by  the  learned  judge  of  the  circuit  court, 
to  defeat  a  class  of  benefactions  which,  under  certain  con- 
ditions, are  not  only  lawful,  but  are  in  a  high  degree  com- 
mendable." 

First  Nat.  Bank  v.  Holland,  39  S.  E.,  126,  128. 

THE  REFEREE  IN  BANKRUPTCY,  UPON  THIS  SAME  EVI- 
DENCE, HAS  RECENTLY  REACHED  A  CONCLUSION 
DIRECTLY  OPPOSITE  FROM  THAT  REACHED  IN  THIS 
CASE  BY  THE  COURT  BELOW,  AND  JUDGE  DOOLING 
HAS  GRANTED  MR.  HARVEY   HIS   DISCHARGE. 

We  quote  the  following  from  the  ^'Referee's  Report 
on  Opposition  to  Discharge,"  filed  by  the  Referee  in 
Bankruptcy  "In  the  Matter  of  J.  Downey  Harvey, 
Bankrupt,"  on  May  9,  1914: 

"The  matter  was  submitted  upon  ...  the  entries  con- 
tained in  the  bankrupt's  cash  book,  ledger,  and  journal,  and 
upon  the  record  in  the  case  of  B.  S.  Stowe,  Trustee,  against 
Sophia  G.  Harvey,  pending  in  this  court. 

"Specifications  1  and  2  charge  the  bankrupt  with  having 
knowingly  and  wilfully  made  false  oaths  in  this  bankruptcy 
proceeding.  Specifications  4  and  5  charge  the  bankrupt 
with  having  concealed  from  his  Trustee  in  Bankruptcy  cer- 
tain shares  of  stock  of  the  Shore  Line  Investment  Company 
alleged  to  belong  to  his  estate.     .     .     . 

"Specification  1  alleges  that  ...  the  bankrupt  was 
the  owner  ...  of  546  shares  of  the  stock  of  said  Com- 
pany, subject  only  to  a  fraudulent  conveyance  of  the  same 
made  by  him  to  his  wife.     .     .     . 

"Specifications  4  and  5  relate  to  the  alleged  fraudulent 
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transfer  made  by  the  bankrupt  to  his  wife  of  546  shares  of 
stock  of  the  Shore  Line  Investment  Company. 

"I  have  reached  the  conclusion  .  .  .  that  the  specifi- 
cations have  not  been  maintained.     .     .     . 

"It  appears  from  the  evidence  that  546  shares  of  stock 
of  the  Shore  Line  Investment  Company  claimed  by  the 
trustee  to  be  of  the  value  of  about  $100,000.00  stood  upon 
the  books  of  the  Company  in  the  name  of  the  bankrupt  until 
1909,  and  was  carried  in  Mr.  Harvey's  books  as  his  property 
up  to  that  time,  when  it  was  transferred  on  the  books  to 
his  wife.  He  testified  that  this  stock  was  purchased  for 
his  wife  in  1905  and  was  delivered  to  her  at  that  time,  and 
it  is  his  contention  that  at  the  time  he  swore  to  said  answer 
he  had  no  interest  in  said  546  shares  of  stock.     .     .     . 

"Whatever  may  be  the  correct  rule  as  to  the  degree  of 
proof  required  in  the  specifications  alleged,  the  evidence  to 
sustain  the  same  must  at  least  be  convincing.  The  evidence 
has  not  convinced  me  that  the  bankrupt  knowingly  and 
fraudulently  m.ade  false  oaths  in  his  answer  or  upon  his 
examination  in  the  bankruptcy  proceedings,  or  that  he  has 
concealed  property  from  his  Trustee  in  Bankruptcy. 

"For  the  foregoing  reasons  I  find  that  the  specifications 
in  opposition  to  the  bankrupt's  discharge  and  none  of  them, 
have  been  proven"  (Referee's  Opinion,  pp.  1,  2,  3,  7,  9,  and 
11). 

Judge  Dooling  on  June  ist,  1914,  confirmed  said 
Referee's  report,  and  granted  Mr.  Harvey  his  dis- 
charge. 

The  referee  in  bankruptcy  is  the  same  Commis- 
sioner Kreft  before  whom  Mrs.  Harvey  gave  her  tes- 
timony regarding  the  place  where  she  put  the  certifi- 
cates of  stock  when  the  same  were  first  given  to  her 
and  afterwards  corrected  it. 

The  evidence  to  establish  fraud  *'must  at  least  be 
convincing."  "The  presumption  is  in  favor  of  hon- 
esty." One  judge  has  pronounced  for  fraud,  dishon- 
esty, and  perjury.     Another  on  the  same  record  has 
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declared  that  fraud,  dishonesty,  and  perjury  are  not 
proven. 

Under  the  foregoing  conditions,  the  slightest  mis- 
take of  fact  on  the  part  of  the  trial  judge  becomes  a 
''serious  error  of  fact,"  and  errors  of  law  which  ordi- 
narily might  not  be  deemed  prejudicial,  become  of 
controlling  importance. 

We  have  pointed  out  errors  both  of  fact  and  of  law, 
w^hich  we  submit  would  have  demanded  a  reversal  of 
this  decree  even  if  the  honor  and  reputation  of  the 
defendant  were  not  involved. 

We  ask  that  the  judgment  be  reversed  and  that  the 
court  below  be  directed  to  enter  a  decree  in  favor  of 
Mrs.  Harvey. 

CHARLES  S.  WHEELER  and 
JOHN  F.  BOWIE, 

Attorneys  for  S.  G.  Harvey,  Appellant 
and  Plaintiflf  in  Error. 
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IN  THE 

Intt^Ji  BtuttB  (Utrrmt  Court  of  Appeala 

FOR  THE  NINTH  DISTRICT. 


S.  G.  HARVEY, 

Appellant  and  Plaintiff  in  Error, 


vs. 


B.  S.  STOWE,  as  Trustee  in  Bankruptcy    /  ^^'  ^^oi 
of  the  Estate  of  J.  Downey  Harvey,  a 
Bankrupt, 

Appellee  and  Defendant  in  Error. 


RESPONSE  TO  SUPPLEMENTAL  POINTS  FILED  BY 

APPELLANT. 

Without  previous  notice  to  the  appellee,  counsel  for 
plaintiff  in  error  has  filed  with  the  clerk  of  this  court 
a  brief  entitled:  ^Toints  Developed  on  the  Argument, 
with  Additional  Authorities." 

In  this  document,  counsel  has  included  matters  not 
appearing  in  the  record,  and  entirely  foreign  to  the 
issues  and  has  also  made  certain  erroneous  statements, 
and,  unless  the  Court's  attention  is  called  thereto, 
serious  error  might  occur  in  the  consideration  of  this 
appeal. 


THE  BOOKS  OF  ACCOUNT  REFERRED  TO  IN  THE  OPINION 
OF  JUDGE  FARRINGTON  HAVE  NOT  BEEN  INCLUDED 
IN  THE  PRINTED  RECORD. 

Counsel  is  clearly  in  error  in  his  statement  that  there 
were  but  two  gifts  of  specific  properties  other  than 
the  gift  in  controversy.  There  were  a  large  number  of 
gifts  to  Mrs.  Harvey,  as  shown  by  the  journal  and  the 
ledger,  as  well  as  many  alleged  sales  made  by  J. 
Downey  Harvey  to  his  wife,  and  some  of  the  gifts 
appear  in  the  statement  of  September,  1907. 

We  are  not  here  concerned  with  the  bona  fide  char- 
acter of  these  transactions.  Apparently  proper  entries 
were  made  of  these  other  transactions.  We  neither 
question  nor  admit  their  validity.  This  case  is  con- 
fined solely  to  the  Shore  Line  Investment  Company 
stock.  We  do  know  that  these  books  were  kept  by 
competent  bookkeepers  who  made  entries  according  to 
Harvey's  directions.  These  well-kept  books  show  con- 
clusively that  after  the  time  of  the  alleged  gift  entries 
were  made  which  declared  aflirmatively  that  Harvey 
was  the  owner  of  this  stock. 

In  1910,  when  bankruptcy  impended,  Harvey  sought 
to  overcome  the  effect  of  these  continuous  entries  by 
inserting  a  statement  that  the  stock  belonged  to 
Mrs.  H. 


MRS.    HARVEY   DIRECTLY   CONTRADICTS    MR.    HARVEY    IN 
SEVERAL   PARTICULARS. 
Here  is  a  fair  sample  of  the  "convincing  testimony" 
relied  on  by  counsel  for  the  appellant  to  sustain  this 
alleged  gift  of  1905: 

MRS.   S.   G.   HARVEY.  J.  DOWNEY  HARVEY. 

"I  never  had  any  dis-  ''Early  in  November, 
cussion  with  Mr.  Fay  in  iQOg,  we  were  negotiat- 
regard  to  the  Shore  Line  ing  for  a  loan  to  pay  off 
Investment  Company.  .  .  our  indebtedness  in  the 
"Mr.  Harvey  never  Shore  Line  Investment 
asked  me  for  possession  of  Company.  When  he  (Mr. 
my  stock  so  that  he  could  Fay)  came  to  me,  I  said: 
deliver  it  to  Mr.  Fay.  ^As  you  know,  that  is  Mrs. 
He  never  asked  me  for  Harvey's  stock,  and  I  will 
the  possession  of  the  stock  have  to  get  it  from  her. 
at  any  time  except  for  She  is  down  at  Del  Monte 
Mr.  Folger,  except  that  and  it  will  probably  take 
in  1909  he  asked  me  for  a  day  or  so.  /  will  com- 
the  stock  again,  because  municate  with  her  and  get 
there  was  a  second  assess-  the  stock.'  I  got  the  stock 
ment"   (Trans.,   135-136).      from    Mrs.    Harvey    and 

turned  it  over  to  Mr.  Fay, 
General  Manager  of  the 
Shore  Line  Investment 
Company"   (Trans.,  153). 

CHARLES  W.  FAY. 
"The  earliest  date  that 
I  saw  these  certificates 
was  the  latter  part  of 
October  or  the  first  part 
of  November,  1909.  They 
were  not  endorsed  to  Mrs. 
Harvey,  but  simply  in 
blank,  as  I  recall  them" 
(Trans.,  p.  175,  in  re- 
sponse to  questions  of  the 
Court). 


Here  we  have  Mr.  Harvey  in  ACTUAL  possession  of 
the  stock  up  to  October,  1909.  He  testified  that  he 
got  the  certificates  from  Mrs.  Harvey.  Mrs.  Harvey, 
however,  denies  it.    From  whom  did  he  procure  them? 

Mrs.  Harvey  claims  to  have  had  the  stock  with  her 
in  Del  Monte  (Trans.,  p.  138).  Her  statement  that 
there  was  a  second  assessment  in  1909  is  not  borne  out 
by  the  admitted  fact  that  ^'only  one  assessment  was 
ever  levied  or  paid  on  the  Shore  Line  Investment 
Company''  (Testimony  of  Corbet,  Trans.,  p.  94). 

Harvey  paid  this  assessment  and  it  is  entered  upon 
his  book  as  follows: 

''April  13,   1907,  Cash  Assessment  No.   i, 

546  shares  at  10,  5460" 

(Trans.,  p.  100). 

Mrs.  Harvey  apparently  had  no  knowledge  of  either 
the  Fay  transaction  or  the  payment  of  this  assessment, 
Harvey  to  the  contrary  notwithstanding. 

Here  is  another  sample  of  the  "convincing  testi- 
mony" relied  upon  by  counsel  and  urged  in  his  docu- 
ment entitled  "Points  Developed,"  etc. 

MRS.   HARVEY'S  WRITTEN   MEMORANDUM. 

Counsel  states:  "It  thus  appears  that  Mrs.  Harvey 
had  noted  down  at  the  time  of  their  receipt  THE  DATES 
OF  HER  CERTIFICATES  AND  THE  NUMBER  OF  SHARES  BUT 
NOT  THE  ACTUAL  DATES  OF  DELIVERY." 

Perhaps  the  ingenuity  of  counsel  may  bring  forth 


that  construction  of  this  plain  document  in  her  own 
handwriting: 

"EXHIBIT  NO.   9. 

300  shares  DELIVERED  June  26,   1905; 
On  August  22,  1905,  RECEIVED  40  shares; 
On  August  22,  1905,  RECEIVED  26  shares; 
On  September  22,  1905,  RECEIVED  180  shares" 

(Trans.,  pp.  167-168). 

"I  remember  the  dates  on  which  these  certifi- 
cates WERE  GIVEN  me,  because  I  put  them  down  on 
a  memorandum"  (Trans.,  p.  134). 

And  she  prepared  this  memorandum,  she  testified, 
from  slips  which  she  had  made  at  the  time  of  "re- 
ceiving" the  alleged  gifts.  These  slips,  not  more  than 
four  in  number,  for  some  undisclosed  reason,  were 
destroyed,  she  testified. 

Counsel  argues  now  that  the  word  "delivered"  does 
not  mean  "handed  over";  that  the  word  "received" 
does  not  mean  "obtained";  and  to  make  his  contention 
good  in  this  and  all  other  respects  he  dramatically 
refers  to  the  "honor  and  reputation  of  his  clients."  He 
will  probably  concede  that  the  honor,  reputation  and 
integrity  of  courts  is  of  far  more  importance  than  any 
personal  considerations  of  clients,  and  counsel  surely 
realizes  that  all  persons  stand  alike  in  this  tribunal. 

In  speaking  of  Mrs.  Harvey's  testimony  concerning 


this   memorandum   and   her   subsequent   explanation, 
Judge  Farrington  said: 

"It  is  difficult  to  avoid  the  suspicion  that  this 
change  in  Mrs.  Harvey's  testimony  was  made  in 
order  to  escape  the  effect  of  the  evidence  shown 
that  she  was  in  New  York  in  June,  1905,  at  the 
time  she  says  she  received  the  certificate  for  300 
shares  from  Mr.  Harvey"  (Trans.,  p.  44). 

THE  REFEREE  IN  BANKRUPTCY  DID  NOT  UPON  THIS 
SAME  EVIDENCE  REACH  A  CONCLUSION  DIRECTLY 
OPPOSITE  FROM  THAT  REACHED  IN  THIS  CASE  BY  THE 
COURT  BELOW. 

Counsel  have  seen  fit  to  depart  from  the  record  in 
this  case,  and,  for  purposes  not  disclosed,  to  include 
wrenched  portions  of  an  opinion  in  an  entirely  dif- 
ferent matter,  involving  different  issues.  He  has  also 
brought  in  the  name  of  Judge  Dooling  in  such  a  way 
as  to  indicate  that  he.  Judge  Dooling,  upon  this  same 
evidence,  pronounced  an  opinion  contrary  to  that  of 
Judge  Farrington  in  this  cause.  This  proceeding  upon 
counsel's  part  is  absolutely  and  wholly  unwarranted. 
The  printed  record  in  this  case  contains  only  two 
opinions:  the  opinion  of  Judge  De  Haven,  appearing 
on  page  24  of  the  transcript,  in  which,  in  granting  an 
injunction  after  a  vigorous  contest,  he  stated: 

"There  is  certainly  a  very  material  conflict  in 
the  affidavits  filed  upon  the  present  hearing,  and 
I  do  not  now  express  any  opinion  as  to  the  weight 
to  be  accorded  the  several  affidavits  or  as  to  the 


merits  of  the  controversy  raised  by  the  bill  of  com- 
plaint and  the  answers  thereto.  It  is  sufficient  to 
say  that  under  the  rule  stated  in  the  case  of  South- 
ern Pacific  Co.  V.  Earl  (82  Fed.,  690).  I  deem  it 
a  proper  exercise  of  discretion  to  grant  the  pre- 
liminary injunction  asked  for,"  etc.  (Trans.,  pp. 
25-26). 

His  Honor,  Judge  De  Haven,  heard  the  case  on 
affidavits  and  decided  that  the  testimony  was  con- 
flicting. His  Honor,  Judge  Farrington,  heard  the 
same  evidence  from  the  mouths  of  living  witnesses,  and 
examined  documentary  evidence  and  he  held  that  the 
preponderance  of  the  evidence  was  with  the  plaintiff. 
The  two  opinions  appearing  in  the  record  both  favor 
the  plaintifif. 

Judge  Dooling  made  his  order  confirming  the  Ref- 
eree's report  without  argument,  without  objection 
and  without  any  examination  of  the  record.  He  at  no 
time  rendered  any  opinion  in  this  case.  The  report  of 
the  Referee  in  a  different  proceeding,  involving  dif- 
ferent issues,  was  presented  to  him  and  no  opposition 
was  made  to  the  discharge  of  Mr.  Harvey  before 
Judge  Dooling,  and  for  the  reason  stated,  that  the 
available  assets  of  Mr.  Harvey  had  disappeared,  leav- 
ing only  the  asset  which  we  have  recovered. 

Now,  that  counsel  has  seen  fit  to  interject  this  opin- 
ion of  Commissioner  Kreft  into  this  record  for  the 
obvious  purpose  of  influencing  the  judgment  of  the 
Court,  we  shall  take  the  liberty  of  pointing  out,  i,  the 
absolute  irrelevancy  of  the  opinion  to  the  issues  in- 
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volved,  and  2,  some  of  Mr.  Harvey's  assets,  and  what 
became  of  them. 

The  specifications  of  creditors  in  opposition  to  Mr. 
Harvey's  discharge  set  out  that  he  had  wilfully  and 
intentionally  made  a  false  oath,  in  that  he  had  denied 
owning  any  interest  in  valuable  properties  which  he, 
in  fact,  owned,  controlled  and  collected  huge  revenues 
from. 

His  own  counsel  concede  expressly  in  their  briefs, 
that  Mr.  Harvey's  oath  was  in  fact  false,  and  that  it 
was  material,  but  claim  that  it  was  made  inadvertent- 
ly, and  without  a  fraudulent  purpose,  and  the  Referee 
accepted  this  excuse  as  sufficient. 

The  Referee's  report  shows  that  Mr.  Harvey  was 
the  owner  of  a  two-fifths  interest  in  the  Columbian 
Building,  in  San  Francisco,  and  that  he  was  in  regu- 
lar receipt  of  the  sum  of  Twelve  Hundred  Dollars  a 
month  as  rental  from  this  building.  The  building  was 
deeded  to  his  mother,  Eleanor  Martin,  and  to  his  two 
half-brothers,  Walter  and  Peter  Martin,  on  March 
nth,  1908,  by  deed  absolute,  but  the  deed  was  not  re- 
corded until  May  5th,  1910,  and  at  all  times,  subse- 
quent to  the  making  of  the  deed,  "Mr.  Harvey  con- 
tinued to  receive  monthly  rentals  from  the  Columbian 
Building  of  Twelve  Hundred  Dollars  a  month." 

It  developed  upon  Mr.  Harvey's  examination  that 
the  deed  absolute  which  he  made  to  this  valuable 
property  was  in  reality  nothing  but  a  mortgage,  and 
he  continued  to  be  the  real  owner  of  the  fee  simple 


title  and  received  the  rents.  Nevertheless,  he  saw  fit 
to  deny  positively,  under  oath,  that  he  was  the  owner 
of  any  interest  of  any  kind  or  character  in  the  prop- 
erty. After  long  consideration,  the  Referee  decided 
that  the  creditors  had  not  offered  convincing  proof 
that  Mr.  Harvey's  false  oath  was  taken  wilfully  and 
with  a  fraudulent  purpose.  The  Referee  conceded 
in  his  opinion  that  the  fraudulent  conveyance  of  the 
540  shares  of  stock  involved  in  this  action  had  been 
made  by  Mr.  Harvey  to  his  wife,  but  his  decision  is 
based  on  that  provision  of  the  Bankruptcy  Act  which 
provides  that  '^fraudulent  conveyances  made  more  than 
"  FOUR  MONTHS  BEFORE  A  PETITION  IN  BANKRUPTCY 
"  IS  FILED  IS  NOT  SUFFICIENT  GROUND  UPON  WHICH  TO 
"DENY  THE  BANKRUPT'S  DISCHARGE."  Section  14  is 
relied  upon  by  the  Referee  and  quoted  in  full  in  this 
opinion. 

The  recent  case  In  re  Heneberry,  31  A.  B.  R.,  231, 
January,  1914,  is  quoted  by  the  Referee  as  authority 
on  that  point  to  this  effect: 

"Under  Section  14  of  the  Bankruptcy  Act  the 
concealment,  transfer  or  removal  by  the  bankrupt 
of  property  with  intent  to  hinder,  delay  or  defraud 
his  creditors  must  be  within  the  four  months  im- 
mediately preceding  the  filing  of  the  petition  in 
bankruptcy,  to  warrant  the  withholding  of  the  dis- 
charge upon  that  ground.  .  .  If  Congress  had 
intended  that  the  transfer  of  property  by  the  bank- 
rupt in  fraud  of  creditors  or  by  concealment 
thereof  by  him  with  such  intent,  at  any  time  prior 
to  the  bankruptcy,  no  matter  how  remote,  would 
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bar  a  discharge,  it  surely  would  not  have  limited 
the  transfer  or  concealment  for  such  purpose  to  a 
time  within  the  four  months  immediately  pre- 
ceding the  filing  of  the  petition  in  bankruptcy. 
To  hold  that  a  fraudulent  transfer  of  property 
made  more  than  four  months  prior  to  the  filing 
of  the  petition  in  bankruptcy  will  bar  a  discharge 
would  be  in  plain  disregard  of  the  Act  of  Con- 
gress." 

In  our  case  the  fraudulent  conveyance  was  made  on 
November  26th,  1909,  and  the  petition  in  bankruptcy 
was  not  filed  until  November  2nd,  1910,  nearly  a  year 
later,  and  his  answer  to  the  petition  was  filed  June  21, 
191 1,  and  the  authority  of  the  Heneberry  case  made 
it  impossible  for  the  Referee  to  reach  any  other  con- 
clusion than  that  which  was  actually  made.  He  him- 
self says  in  his  decision: 

^'I  do  not  deem  it  necessary  to  review  the  testi- 
mony given  in  the  case  of  Stowe  against  Harvey, 
which  was  put  in  evidence  in  this  hearing.  The 
opinion  of  the  Court  in  that  case  fully  reviews  the 
evidence.  The  facts  presented,  it  seems  to  me, 
come  within  the  holding  of  the  case  of  Hene- 
berry." 

We  thus  find  that  the  Referee  in  Bankruptcy  did 
not  attempt  to  overrule  the  judgment  of  Judge  Far- 
rington  and  did  not  criticize  Judge  Farrington's  opin- 
ion, and  did  not  reach  a  dififerent  conclusion  upon  the 
same  evidence,  as  stated  in  appellant's  brief.  The 
Referee  in  Bankruptcy  had  different  issues  presented 
to  him  than   those  which  were   presented   to  Judge 
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Farrington,  and,  in  view  of  the  law,  all  that  the  Ref- 
eree could  or  did  decide  was  that  a  fraudulent  convey- 
ance of  property  by  a  bankrupt  to  his  wife,  made 
nearly  a  year  before  the  petition  in  bankruptcy  was 
filed,  could  not  be  accepted  as  satisfactory  proof  that 
the  bankrupt  concealed  his  assets  from  his  Trustee  in 
Bankruptcy. 

The  opinion  of  the  Referee  discloses  one  important 
thing  not  pointed  out  by  counsel  for  the  appellant. 
Mr.  Harvey  in  this  case  professes  profound  indiffer- 
ence as  to  this  statement  of  September  22,  1907. 

''Q.  Did  you  discuss  the  matter  of  this  report 
with  Mr.  Wasserman? 

''A.     I  do  not  think  I  did. 

"Q.     Never  had  a  word  of  discussion  with  him?. 

"A.     Not  to  my  recollection"  (Trans.,  p.  160). 

It  appears  from  the  statement  itself  that  it  was  fur- 
nished Mr.  Harvey  at  his  request  (Trans.,  p.  103). 
It  concludes  with  the  paragraph: 

"I  would  advise  a  careful  study  of  the  above 
with  the  view  of  disposing  of  all  your  assets  that 
you  possibly  can  at  a  valuation  a  little  in  advance 
of  the  above  if  possible  and  paying  off  the  debts 
as  fast  as  possible,  etc."  (Trans.,  p.  108). 

Amongst  Mr.  Harvey's  assets  listed  in  this  state- 
ment of  September  the  22nd,  1907,  we  find  the  "Col- 
umbian Building,  $275,000."  And  although  he  paid 
little  attention  to  his  statement,  the  opinion  of  Com- 
missioner Kreft  shows  that  on  March  the  nth,  1908, 
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this  asset  of  $275,000.00  in  value  was  deeded  by  Har- 
vey to  Eleanor  Martin,  his  mother,  and  Peter  D. 
Martin  and  Walter  S.  Martin,  his  brothers. 

The  allegation  of  our  complaint  is  that  the  estate 
of  the  bankrupt  has  sufficient  assets  to  pay  only  two 
per  cent,  of  the  claims  of  less  fortunate  creditors,  and 
this  allegation  is  undenied  in  the  answer.  And  if  the 
bankruptcy  proceedings  show  that  fortunate  creditors 
were  relatives,  this  fact  would  not  alter  the  legal  or 
equitable  aspects  of  this  case. 

In  this  discussion,  we  have  endeavored  to  confine 
ourselves  only  to  the  record  and  the  foreign  matters 
injected  by  counsel.  If  the  Court  is  interested  or 
deems  it  material  to  inquire  as  to  what  became  of 
the  other  assets,  appearing  in  statement  of  September, 
1907,  we  very  gladly  invite  an  inspection  of  the  bank- 
ruptcy proceedings. 

ERRONEOUS   STATEMENT   OF   APPELLANT  AS   TO   STOWE, 

TRUSTEE. 

Appellant  makes  the  allegation  in  her  final  brief, 
that  Mr.  Harvey  is  even  now  qualified  to  act  as  Presi- 
dent of  the  Shore  Line  Investment  Company  only  by 
virtue  of  certain  shares  standing  in  his  name  but  really 
belonging  to  B.  S.  Stowe,  Trustee.  This  statement  is 
not  correct.  Mr.  Stowe  did  not  qualify  as  Trustee  in 
this  matter  until  November  20,  191 1  (Trans.,  p.  4). 
It  appears  that  on  December  22,  191 1,  just  a  month 
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later,  a  new  issue  of  stock  in  the  Shore  Line  Invest- 
ment Company  was  made  in  Harvey's  favor. 

''Mr.  Harvey  had  no  other  stock  appearing  upon 
the  books  of  the  Company,  beside  the  546  shares^ 
until  June  i,  1909,  on  which  date  there  was  issued 
to  him  Certificate  80  for  10  shares.  That  was  all 
the  stock  he  had  until  December  22,  igil" 
(Trans.,  p.  95). 

Respectfully  submitted. 

BERT  SCHLESINGER, 

A.  E.  SHAW, 

EDWIN  H.  WILLIAMS, 

Attorneys  for  Appellee. 
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